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To  the  Judiciary  Committee  of  the  Senate,  and  the  Judiciary 
Committee  of  the  House  of  Rep  resent  at  ires  of  the 
United  States. 

The  Law  Association  of  the  City  of  Philadelphia  respectfully  suggests 
to  the  Judiciary  Committees  of  the  Senate  and  of  the  House  of  Represen¬ 
tatives  of  the  United  States  that,  by  a  vote  of  the  Association,  there  was 
appointed,  on  December  5th,  1882,  a  committee,  as  follows,  viz. :  Richard 
Yaux,  Wm.  Henry  Rawle,  Henry  Reed,  Richard  Cadwalader,  J.  Edward 
Carpenter,  Frank  P.  Prichard,  and  N.  Dubois  Miller,  who  were  instructed 
to  consider  and  report  upon  the  subject  of  the  delays  to  suitors  in  the 
Supreme  Court  of  the  United  States,  and  the  various  plans  for  the  relief 
of  that  Court,  which  have  been  suggested  ;  that  the  Committee  did  so 
report — which  report  is  given  just  below  ;  and  that  by  a  resolution  of  the 
Association  on  October  1, 1883,  the  Committee  was  continued,  and  directed 
to  bring  to  the  attention  of  Congress  the  bill  for  the  relief  of  the  Supreme 
Court  of  the  United  States  prepared  by  the  Committee. 

The  Law  Association  of  Philadelphia,  through  its  Committee,  respect¬ 
fully  lays  before  the  Committee  of  each  of  the  houses  of  Congress  the 
following  report  made  to  the  Association  by  the  Committee  of  the  latter. 


REPORT  OF  THE  COMMITTEE  OF  THE 
LAW  ASSOCIATION. 

To  the  Law  Association  of  Philadelphia. 

Your  Committee,  after  many  meetings  and  much  discussion,  have  de¬ 
cided  to  suggest  certain  legislation,  in  support  of  which  they  beg  leave  to 
offer  the  following  reasons  : — 

Under  existing  law  every  case  decided  by  the  Circuit  or  the  District 
Court  of  the  United  States  in  which  the  amount  involved,  exclusive  of 
costs,  exceeds’ the  sum  of  $5000,  may  be  taken  to  the  Supreme  Court; 
and  patent  and  copyright  cases,  cases  upon  the  construction  of  the  Civil 
Rights  Bills,  and  cases  in  which  the  Judges  of  the  lower  Courts  will  cer¬ 
tify  that  they  differ  in  opinion,  and  that  the  point  involved  is  of  sufficient 
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importance  to  require  the  decision  of  the  Supreme  Court,  may  be  taken 
up,  irrespective  of  the  amount  involved;  to  this  Court  are  also  brought 
all  appeals  and  writs  of  error  from  the  decisions  of  the  Supreme  Court  of 
the  District  of  Columbia  in  cases  where  the  amount  involved  exceeds 
$2500,  those  from  the  Supreme  Courts  of  the  Territories  where  the  amount 
involved  exceeds  $1000,  except  Washington  Territory  where  the  limit 
is  $2000,  and  all  appeals  from  the  Court  of  Claims  :  in  addition  to  these 
cases  are  the  appeals  from  the  Supreme  Courts  of  all  the  States,  irrespec¬ 
tive  of  amount  in  certain  cases  involving  the  construction  of  the  Constitu¬ 
tion,  or  a  law,  or  treaty  of  the  United  States  ;  besides  all  this,  there  is  an 
occasional  exercise  of  original  jurisdiction. 

It  should  also  be  observed,  that  in  all  cases  between  $500  and  $5000, 
the  decision  of  the  Circuit  Court  is  final. 

The  mischief  resulting  from  this  state  of  the  law  is  twofold. 

1.  The  Supreme  Court  has  on  its  calendar  at  the  beginning  of  each  ses¬ 
sion  not  less  than  twelve  hundred  cases,  out  of  which  it  can  annually  hear 
and  decide  not  more,  on  an  average,  than  three  hundred  and  sixty;  so 
that  since  the  cases  take  their  position  on  the  calendar  in  the  order  in 
which  they  go  up,  every  case  has  about  twelve  hundred  cases  ahead  of  it, 
and  with  an  average  of  three  hundred  and  sixty  removed  annually,  more 
than  three  years  must  elapse  before  it  can  be  reached  for  argument.  The 
result  is  to  the  suitors,  in  many  cases,  a  practical  denial  of  justice,  and  to 
the  country,  frequently,  a  continually  annoying  uncertainty,  and  conse¬ 
quent  increase  of  litigation  on  many  points  of  United  States  Constitutional 
or  Statutory  Law. 

2.  The  second  evil  resulting  from  the  present  state  of  the  law  is  the 
inability  on  the  part  of  suitors  in  the  District  and  Circuit  Courts  whose 
cases  are  under  $5000,  to  obtain  any  real  review  of  the  decision  of  the 
Judge  who  tries  or  hears  the  cause.  The  trial  in  the  District  Court  is  held 
by  the  District  Judge,  and  if  appealable  to  the  Circuit  Court  is  nearly 
always  heard  before  the  same  Judge  sitting  with  the  Circuit  Judge,  whose 
opinion  is  prone  to  coincide  with  that  of  his  brother  Judge,  and  the  latter 
rarely  has  the  counteracting  influence  of  the  opinion  of  the  Circuit  Jus¬ 
tice  to  sustain  him  in  reversing ;  while,  in  the  review  of  the  Circuit  Court 
decisions,  the  Circuit  and  District  Judges,  sitting  together,  are  still  less 
likely  to  overturn  each  other’s  rulings. 

To  meet  these  existing  evils,  two  bills  or  sets  of  bills  were  presented  for 
our  consideration.  We  will  briefly  state  what  we  believe  to  be  the  merits 
and  defects  of  each  of  the  schemes,  and  show  how  we  have  endeavored  to 
combine  the  merits,  while  omitting  the  defects  of  both. 
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[THE  DAVIS  OR  PAYSON  BILL.] 

The  Davis  bill  proposes  in  brief : — 

1.  The  appointment  of  two  additional  Circuit  Judges  in  each  of  the  nine 
Judicial  Circuits. 

2.  The  three  Circuit  Judges,  with  the  Associate  Justice  of  the  Supreme 
Court,  allotted  to  a  given  Circuit,  and  two  of  the  District  Judges  to  be 
designated  by  the  order  of  the  Court  at  each  term,  shall  constitute  a  Court 
of  Appeal  for  each  Circuit.  This  Court  shall  have  appellate  jurisdiction 
from  the  Circuit  and  District  Courts  within  the  Circuit. 

(a)  Whenever  an  appeal  or  writ  of  error  now  lies  from  a  final  judgment 
or  decree  of  said  Courts. 

,(b )  Whenever  the  amount  claimed,  or  value  of  the  property  in  contro¬ 
versy  exceeds  $500. 

( c )  Whenever  a  Circuit  or  District  Judge  shall  certify  that  the  action 
involves  a  question  of  general  importance. 

( d )  Whenever,  within  thirty  days,  an  appeal  is  taken  from  an  interlo¬ 
cutory  decree  of  the  Circuit  or  District  Court,  granting  or  refusing  an 
injunction,  provided  an  appeal  would  lie  on  final  decree. 

( e )  Whenever,  within  ninety  days  of  the  judgment,  a  writ  of  error 
is  allowed  by  a  Judge  of  the  Court  of  Appeals  in  any  criminal  case. 

The  decision  of  this  Court  of  Appeals  will  be  final  on  all  questions  of 
fact,  and  on  questions  of  law,  except : — 

1.  Where  the  value  or  sum  of  above  $10,000  is  in  controversy. 

2.  Where  a  question  upon  the  construction  of  the  Constitution,  a  law  of 
the  United  States,  or  the  validity  of  a  treaty  is  involved. 

3.  Where  the  Court  certifies  that  the  case  involves  a  legal  question  of 
sulficient  importance  to  require  the  final  decision  of  the  Supreme  Court. 

In  the  two  last-mentioned  cases,  the  specific  question  only  shall  be  cer¬ 
tified  to,  and  finally  decided  by  the  Supreme  Court;  and 

4.  In  patent  and  copyright  cases,  without  regard  to  amount:  Provided , 
that  the  Court  shall  certify  that  the  question  is  of  sufficient  importance  to 
require  the  decision  of  the  Supreme  Court,  which  may  then  review  both 
the  law  and  facts. 


This  bill,  unquestionably,  possesses  certain  decided  merits. 

First.  By  the  high  limit  of  appeal  it  effectually  cuts  off  from  the  Supreme 
Court  a  very  large  proportion  of  the  cases  which  now  reach  it,  and  so 
relieves  it  of  possibly  as  much  as  two-thirds  of  all  its  labor. 

Secondly.  It  provides  a  competent  review,  not  only  for  those  cases  which 
now  reach  the  Supreme  Court,  and  are  thus  cut  off*,  but  for  all  of  those 
civil  cases  between  $500  and  $5000,  and  for  criminal  cases  which  have 
now  no  competent  review,  and  this  within  easy  reach  of  every  suitor. 
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Thirdly.  It  secures  a  review  of  the  judgments  of  the  Courts  of  Appeal  in 
all  cases  over  $10,000,  and  cases  involving  the  construction  of  the  Consti¬ 
tution,  or  the  construction  or  validity  of  a  treaty  or  a  law  of  the  United 
States,  and  all  other  cases,  irrespective  of  amount,  provided  the  Court 
shall  certify  their  importance  ;  and 

Fourthly.  It  is  a  scheme  which,  as  regards  the  Courts  of  Appeal,  admits 
of  indefinite  expansion,  should  it  in  the  future  be  found  necessary. 

The  defects  of  the  scheme,  however,  are  in  our  opinion  serious. 

First.  It  divides  the  country  into  sections,  co-terminous  with  the  boun¬ 
daries  of  the  circuits,  and  thus  creates  sources  of  local  influence  which  are 
neither  the  separate  States  nor  the  general  government,  the  only  two  bases 
of  political  division  recognized  in  our  Constitution  and  laws. 

Second.  It  creates  nine  Courts,  each  of  which  is  for  the  majority  of  cases 
before  it  a  final  Court  of  Appeal,  but  without  the  dignity  of  such  a  Court, 
and  liable,  especially  in  the  common  law  cases,  to  be  affected  by  local  pre¬ 
judice  or  influence.  The  chances  for  possible  increase  of  litigation  with 
such  conflicting  decisions  are  obvious. 

Third.  It  will  almost  double  the  number  of  reports  of  cases  other  than 
Supreme  Court  cases. 


[THE  MANNING  BILLS.] 

The  two  bills  introduced  by  Mr.  Manning,  H.  R.,  Bills  Nos.  865  and 
5939,*  contemplate  the  following  changes. 

Bill  No.  865  provides  that — 

1.  The  Supreme  Court,  as  at  present  constituted,  shall  be  divided 
at  the  beginning  of  each  session  into  three  sections,  one  of  them  to  be 
presided  over  by  the  Chief  Justice,  the  other  two  by  two  Assistant  Chief 
Justices,  to  be  designated  by  the  President. 

2.  That  to  each  of  these  sections  shall  be  assigned  by  the  Chief  Justice 
and  the  Assistant  Chief  Justice  an  equal  number  of  the  cases  ready  for 
argument,  but  in  such  manner  that,  as  nearly  as  may  be,  all  equity  cases 
(which  include  patent  and  copyright  cases)  shall  go  to  one  division,  com¬ 
mon  law  cases  to  another,  and  admiralty,  revenue,  and  all  other  cases  to 
the  third. 

3.  That  each  division  shall  sit  by  itself  to  hear  arguments,  and  if  all  or 
two-thirds  of  the  Justices  assigned  to  a  division  concur  in  a  judgment,  it 
shall  be  reported  to  the  full  bench,  and  no  review  shall  of  right  accrue  to 
either  party,  but  the  Court  may  order  a  case  to  be  heard  before  them  in 
general  session. 

*  These  titles  are  of  the  Calendar  of  the  47th  Congress. 


4.  The  whole  Court  shall  sit  at  least  once  a  month,  and  before  it  shall 
be  argued  all  cases  involving  the  construction  of  the  Constitution  or  a 
treaty  of  the  United  States,  all  writs  of  error  from  the  Supreme  Courts  of 
the  States,  and  such  other  cases  as  they  may  deem  it  necessary  to  hear  in 
full  session. 

5.  At  the  sessions  of  the  whole  Court  the  judgments  of  the  several  divi¬ 
sions  shall  be  delivered  and  entered  upon  the  minutes  of  the  Court  as  the 
judgments  of  the  Supreme  Court. 


Bill  No.  5939  provides  that — 

1.  No  case  shall  be  originally  brought  or  removed  to  a  Circuit  Court 
when  the  sole  ground  of  its  jurisdiction  is  the  citizenship  of  the  parties, 
unless  the  amount  in  controversy  shall  exceed  $10,000. 

2.  That  no  cause  shall  be  removed  from  a  State  to  a  Circuit  Court,  ex¬ 
cept  by  a  defendant  upon  the  allowance  of  the  Circuit  Court,  after  argu¬ 
ment  before  it  upon  a  petition  for  removal  alleging  prejudice  or  undue 
influence  in  the  Circuit  Court. 

3.  Whenever  the  amount  in  controversy  in  a  Circuit  Court  is  less  than 
$10,000,  the  case  may,  upon  petition  of  either  party,  be  appealed  to  the 
highest  appellate  Court  of  the  State  for  trial  on  matters  of  law,  which  may 
review  and  correct  the  judgment  of  the  Circuit  Court,  but  a  writ  of  error 
or  appeal  from  the  judgment  of  the  State  Court  may  be  taken  to  the 
Supreme  Court  of  the  United  States. 


The  merits  of  these  bills  are  recognized  as  follows  : — 

First.  The  idea  of  one  Supreme  Court  is  preserved,  with  no  chance  for 
conflict  of  decision  between  Courts  of  final  Appeal. 


Second.  The  limit  of  the  right  of  appeal  to  the  Supreme  Court  remains 
$5000. 


Third.  A  large  proportion  of  the  cases  which  now  go  to  the  Supreme 
Court  is  effectually  cut  off,  by  cutting  otf  the  source  of  supply  in  the  juris¬ 
diction  of  the  Circuit  Courts. 

The  defects  of  the  system  are — 

First.  That  by  being  thus  cut  up  into  sections,  the  judgments  of  the 
Supreme  Court  will  lack  the  authority  of  the  whole  Court,  and  the  Court 
itself  will  lose  its  dignity  as  the  Supreme  Tribunal  of  the  nation  ;  more¬ 
over,  the  Judges  of  the  sections  other  than  that  before  which  the  argument 
takes  place,  will  be  indifferent  to  its  decisions,  and  the  judgments  may  thus 
be  unsatisfactorv. 

V 

Second.  If  the  Judges  of  the  Supreme  Court  conscientiously  examine 
each  case,  then  but  very  little  time  is  really  gained  to  them,  except  that 
secured  by  cutting  off  the  jurisdiction  of  the  Circuit  Courts. 
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Third.  The  scheme  provides  no  review  for  cases  under  $5000  in 
amount,  which  is  so  greatly  needed. 

i 

Fourth.  There  is  a  possible  Constitutional  objection  to  the  system  of 
sections  in  the  Supreme  Court ;  and — 

Fifth.  There  is  objection  to  fixing  the  right  of  being  heard  in  the  Cir¬ 
cuit  Court,  if  it  should  exist  at  all,  at  so  high  a  limit  as  $10,000  ;  while 
the  system  of  appealing  from  the  Circuit  Courts  to  the  Supreme  Courts  of 
the  States  is  entirely  at  variance  with  the  existing  theories  of  our  govern¬ 
ment. 


Your  Committee  believe  that  they  have  thus  fairly  stated  the  two 
schemes  proposed,  and  the  merits  and  defects  of  each,  as  to  which  the 
opinion  of  the  bar,  as  evinced  at  the  meeting  of  the  American  Bar  Asso¬ 
ciation,  is  so  evenly  divided.  They  have  sought  to  find  a  scheme  by  which, 
if  possible,  the  merits  of  both  of  the  schemes  already  proposed  might  be 
combined,  and  the  defects  of  each  eliminated.  That  they  have  wholly 
attained  this  result  the  Committee  cannot  pretend,  but  that  they  have 
approximately  done  so,  they  venture  to  hope  may  be  demonstrated. 

There  were  three  objects  to  be  attained  : — 

1.  To  cut  olf  the  source  of  supply  for  appeal  cases. 

2.  To  make  some  logical  division  of  labor  for  the  remaining  cases  ;  and 

3.  Provide  a  means  of  competent  review  for  those  cases  in  the  Circuit 
Courts  under  $5000,  for  which  no  appeal  or  writ  of  error  now  lies. 

In  order  to  the  consideration  of  the  first  two  questions,  the  Committee 
made  an  examination  of  the  last  seven  volumes  of  the  United  States 
Supreme  Court  Reports  (vols.  99  to  105  inclusive),  and  tabulated  the 
various  cases  in  such  manner  as  would  best  show,  as  far  as  it  could  be 
determined,  the  ground  upon  which  each  case  was  brought  into  that 
Court.  The  result  was  as  follows.  The  whole  number  of  cases  in  the 
seven  volumes  is  seven  hundred  and  thirty-nine — divided  as  follows  : — 


Cases  from  Territorial  Courts . 80 

“  “  the  Court  of  Claims . 43 

“  “  State  Courts . 90 

“  “  Supreme  Court  of  the  District  of  Columbia  .  .  38 

“  by  or  against  National  Banks . 35 

Patent  and  Copyright  Cases . 49 

Land  Grant . 10 

Admiralty . 29 

Tax  Cases  and  Cases  against  United  States  Officers  ...  43 

Bankruptcy  Cases . 20 
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Cases  in  which  the  United  States  was  a  party  ....  31 

Cases  involving  the  construction  oflaws  or  treaties  of  the  United 
States  ...........8 

Cases  in  which  the  jurisdiction  of  the  Circuit  Courts  was  acquired 
by  Citizenship  only  .........  16G 

Cases  in  which  the  ground  of  jurisdiction  did  not  appear,  but  pre¬ 
sumably  it  was,  almost  without  exception,  citizenship  .  .  147 

739 

Thus,  it  will  be  seen  that  the  cases  in  which  it  is  clear  that  the  sole 
ground  of  jurisdiction  was  the  citizenship  of  the  parties  were  166.  Allow¬ 
ing  a  very  liberal  proportion  of  the  cases  marked  as  those  “  in  which  the 
ground  of  jurisdiction  did  not  appear,”  say  47,  as  being  taken  to  the 
Supreme  Court  on  some  other  ground  than  that  of  the  citizenship  of  the 
parties,  there  are  left  100,  which,  added  to  the  166  known  to  depend  on  citi¬ 
zenship  only,  gives  us  266  cases  out  of  739  (an  average  of  34.5  per  cent.), 
in  which  the  sole  ground  upon  which  the  Supreme  Court  is  asked  to  hear 
them  is  the  citizenship  of  the  parties,  while  the  point  involved  has  noth¬ 
ing  to  do  with  United  States  law  of  any  kind,  but  depends  simply  upon 
the  common  law  of  the  land,  which  the  State  Courts  are  competent  to 
decide,  and  from  whose  decision,  in  other  similar  cases,  no  further  appeal 
will  lie.  The  number  of  citizenship  cases  which  appear  affirmatively  to 
have  been  removed  from  State  Courts  is  only  47,  but  it  is  plain  to  those 
familiar  with  the  practice  of  the  Courts  that  the  actual  proportion  must 
be  largely  in  excess,  and  that  it  is  being  continually  increased  as  the 
effect  of  the  Removal  Act  of  1875  becomes  more  plainly  visible.  It  was 
thought  that  here  there  might  be  a  possible  pruning  of  cases.  The  law 
now  permits  either  a  plaintiff  or  defendant  to  remove  a  cause  solely  on 
the  ground  of  citizenship,  but  there  seems  to  be  no  reason  why  the  plain¬ 
tiff,  one  who  has  deliberately  selected  the  State  Court  as  his  forum, 
should  subsequently  be  permitted  to  transfer  his  case  to  the  United  States 
Court.  Neither  is  any  good  reason  apparent  why  a  citizen  of  the  State, 
in  whose  Court  the  suit  is  brought,  even  though  he  be  the  defendant, 
should  remove  his  cause  to  the  United  States  Court,  in  view  of  the  fact 
that  the  sole  theoretical  ground  for  doing  so  is  the  supposed  prejudice 
existing  in  the  State  Court  in  favor  of  its  own  citizens.  Moreover,  the 
theory  of  prejudice  in  the  majority  of  cases  is  not  borne  out  by  the  facts, 
for  there  is  rarely  any  prejudice  on  the  part  of  the  State  Court,  and  on 
the  part  of  its  jury  no  greater  prejudice  exists  than  would  be  felt  by  the 
jury  of  the  Federal  Court,  who  are  always  citizens  of  the  same  State  as 
that  in  which  the  suit  is  brought ;  i.  e.,  the  State  of  the  court  in  which  the 
suit  originates.  In  view  of  this,  we  have  drawn  a  bill  limiting  the  right 
of  removal,  when  the  sole  ground  of  removal  is  the  citizenship  of  the 
parties  (except  in  land  cases),  to  a  defendant  in  the  controversy,  being 
also  an  alien,  or  a  citizen  of  a  State  other  than  that  in  which  the  suit  is 
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brought,  and  in  order  that  even  such  a  removal  may  not  be  purely  capri¬ 
cious,  we  require  an  affidavit  to  be  filed  stating  that  such  defendant 
believes  that  he  will  be  prejudiced  by  a  trial  in  the  State  Court.  This 
legislation,  we  hope,  will  cut  off  an  appreciable  amount  of  the  present 
business  of  the  Circuit  Courts,  and  hence  that  of  the  Supreme  Court,  but 
more  particularly  will  prevent  the  rapid  increase  in  this  direction,  which 
is  now  inevitable. 

The  second  object  to  be  attained  was  the  removal  from  the  considera¬ 
tion  of  the  Supreme  Court  of  all  or  any  cases  which  could  properly  be 
deflected  from  it,  while,  at  the  same  time,  securing  a  fair  and  satisfactory 
appeal.  The  table  of  cases  showed  at  once  that  at  least  one-third  of  the 
cases  in  the  Supreme  Court,  those  depending  on  citizenship  only,  were 
really  occupying  its  time  with  the  consideration  of  questions  which  had 
nothing  whatever  to  do  with  the  law  of  nations,  nor  the  Constitution  and 
laws  of  the  United  States,  for  the  settlement  of  wrhich  the  Supreme  Court 
of  the  United  States  was  established;  they  involve  questions  of  common 
law  which  it  has  always  been  deemed  that  the  courts  of  highest  resort 
in  the  various  States  are  competent  to  decide,  and  they  are  brought  to 
the  Supreme  Court  simply  because  there  is  no  other  court  to  which  an 
appeal  would  lie.  Why  should  not  a  Court  of  Appeal  of  equal  dignity 
with  the  Supreme  Courts  of  the  States  be  equally  competent  to  hear  and 
decide  such  questions  ?  Such  a  court  would  secure  to  a  defendant,  who 
fears  prejudice,  all  that  he  would  obtain  in  the  courts  of  his  own  State, 
viz.,  a  fair  trial  by  an  impartial  tribunal,  and  a  review  by  a  court  of 
great  dignity,  whose  jurisdiction  is  solely  an  appellate  one.  There  was 
a  practical  objection  to  establishing  one  new  court,  that,  if  it  were  to  hold 
its  sessions  in  Washington,  there  would  be  the  loss  of  one  conspicuous 
merit  of  the  Davis  Bill,  the  convenience  to  suitors ;  a  single  Court  of 
Appeals  sitting  in  Washington  seemed  to  be  generally  repudiated  in  the 
Saratoga  discussion.  But  there  seems  to  be  no  reason  why  such  a  court 
might  not  hold  its  sessions  once  a  year  in  each  of  the  four  great  divisions 
of  the  Union  (and  if  desirable  to  increase  the  number  of  places  hereafter 
even  this  could  be  done),  but  wherever  it  should  sit,  its  decisions  would 
be  those  of  a  single  individual  court,  without  local  prejudice,  for  it  would 
recognize  no  locality  save  the  whole  country.  It  would  not  be  desirable, 
however,  that  such  a  court  should  finally  pass  upon  any  questions  of 
Federal  law,  and  wherever  they  might  arise  the  Supreme  Court  should 
settle  them.  Such  a  court  might  be  a  court  oft  final  appeal  for  those  cases 
brought  before  it,  but  for  the  constitutional  objection  that  there  shall  be 
“one  Supreme  Court,”  and  there  must  be  a  right  of  appeal,  but  the  money 
limit  may  be  fixed  so  high  as  practically  to  secure  the  advantage  sought 
while  still  keeping  within  the  constitutional  provision.  A  bill  formulat¬ 
ing  these  ideas  is  submitted  with  the  hope  that  it  may  be  found  to  embody 
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the  merits  of  the  Courts  of  Appeal  suggested  by  Mr.  Davis,  with  the  uni¬ 
formity  of  decision  preserved  by  Mr.  Manning. 

There  remained  one  important  and  great  benefit  secured  by  the  Davis 
Bill  not  provided  for  by  either  of  the  foregoing  suggestions,  the  review  of 
District  and  Circuit  Court  judgments  in  cases  under  $5000  in  amount. 
This  we  have  sought  to  secure  bv  the  addition  of  one  Circuit  Judge  to 
each  circuit,  who  can  share  the  labors  of  the  present  Judge,  while  time 
will  be  secured  to  both  of  them  to  sit  with  the  Justice  of  the  Supreme 
Court,  or  the  Judge  of  a  neighboring  Circuit  Court,  and  the  District 
Judge  as  the  Circuit  Court  in  banc,  in  which  there  will  be  always  at 
least  two  new  minds  to  consider  the  rulings  of  a  single  Judge. 

Richard  Vaux, 

Wm.  Henry  Rawle, 

Henry  Reed, 

Richard  M.  Cadwalader, 

J.  Edward  Carpenter, 

Frank  P.  Prichard, 

N.  Dubois  Miller, 

Committee. 


[DORSHEIMER  BILL  No.  1,  H.  R.  No.  5090  ;  MITCHELL  BILL  No.  1, 
S.  No.  1707;  PHILADELPHIA  BILL  No.  1.*] 

a  bill 

To  Establish  a  Court  of  Appeals,  and  to  provide  additional 

Circuit  Court  Judges. 

Be  it  enacted  by  the  Senate  and  House  of  ^Representatives  of  the  United 
States  of  America  in  Congress  assembled :  That  there  shall  be  established 
a  court  to  be  called  the  Court  of  Appeals  of  the  United  States,  which 
shall  have  appellate  jurisdiction,  subject  to  the  provisions  of  this  Act,  of 
all  cases  arising  in  the  several  Circuit  Courts  where  the  sole  ground  of 
jurisdiction  of  the  said  Circuit  Court  was  that  the  controversy  was  one 
between  citizens  of  different  States,  or  between  citizens  of  the  same  State, 
claiming  lands  under  grants  of  different  States,  or  between  a  citizen  or 
citizens  of  a  State  and  a  corporation  organized  under  the  laws  of  the 
United  States,  or  between  citizens  of  a  State  and  foreign  States,  citizens, 
or  subjects.  The  said  Court  of  Appeals  shall  consist  of  one  Chief  Justice 
and  six  Associate  Justices  to  be  appointed  by  the  President  of  the  United 
States,  any  five  of  whom  shall  constitute  a  quorum.  The  Chief  Justice, 

*  Some  amendments  made  by  the  Committee  since  this  Report  are  con¬ 
tained  in  the  words  placed  between  brackets. 
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or  in  his  absence  the  Justice  present  who  is  senior  in  office,  shall  preside: 
between  Justices  whose  commissions  bear  the  same  date,  the  precedence 
shall  be  determined  by  lot.  In  the  absence  of  a  quorum,  the  Justice  or 
Justices  present  shall  adjourn  the  court  from  day  to  day,  or  without  day. 

Section  2.  That  such  Court  of  Appeals  shall  be  a  Court  of  Record, 

shall  prescribe  the  form  and  device  of  its  seal,  and  appoint  a  clerk,  remov- 

/ 

able  at  its  pleasure,  to  whom  the  clerks  of  the  several  Circuit  Courts  shall 
act  as  deputies,  and  each  deputy  so  appointed  shall,  in  case  of  the  death 
or  resignation  of  the  clerk,  act  as  clerk  for  his  own  circuit  until  another 
clerk  shall  be  appointed.  The  clerk  shall  take  the  oath,  and  give  the 
bond  with  sureties  prescribed  by  law  for  clerks  of  District  Courts.  Pro¬ 
cess  shall  run  in  the  name  of  the  Court  of  Appeals  of  the  United  States, 
and  shall  bear  test  of  the  Chief  Justice  thereof,  or  when  that  office  is 
vacant,  of  the  Associate  Justice  next  in  precedence,  and  shall  be  under 
the  seal  of  the  court  and  signed  by  the  clerk  thereof  or  one  of  his  deputies. 

Section  3.  That  the  marshal  of  the  district  in  which  the  Court  of 
Appeals  is  held,  shall  attend  its  sittings  and  execute  its  process  to  him 
directed,  and  under  the  direction  of  the  Attorney-General  of  the  United 
States,  and  with  his  approval  provide  such  rooms  as  may  be  necessary, 
and  pay  all  incidental  expenses  of  said  Court,  including  crier,  bailiffs,  and 
messengers  :  Provided ,  That  no  building  or  room  shall  be  rented  or  leased 
for  the  use  of  said  Court  in  any  city  where  a  building  of  the  United  States 
is  situated  which  can  be  conveniently  used  for  the  purpose:  And  provided 
further ,  That  no  lease  of  any  building  or  rooms  for  this  purpose  shall  be 
valid  until  approved  by  the  Attorney-General  ;  and  any  such  lease  shall 
be  subject  to  be  terminated  at  any  time  by  the  Attorney-General  or  by 
Congress  ;  And  provided  further ,  That  the  marshal,  crier,  bailiffs,  and 
messengers  shall  be  allowed  the  same  compensation  for  their  services 
respectively,  as  are  now  allowed  for  similar  services  in  the  circuits  in 
which  they  are  respectively  employed;  and  shall  have  the  like  remedies 
for  collecting  the  same,  but  shall  not  receive  pay  for  attending  more  than 
one  court  the  same  day;  nor  shall  the  maximum  compensation  of  the 
marshal,  including  all  his  fees  and  emoluments,  exceed  that  allowed  by 
existing  laws.  The  salary  of  the  clerk  shall  be  $6000  per  annum. 

Section  4.  That  the  appellate  jurisdiction  of  said  Court  shall  be  ex¬ 
ercised  on  writ  of  error  or  appeal,  as  the  nature  of  the  case  may  require. 
No  such  appeal  shall  be  taken  or  writ  of  error  sued  out  except  within  one 
year  after  the  entry  of  the  order,  decree,  or  judgment  sought  to  be  re¬ 
viewed  :  Provided ,  That  all  citations,  writs  of  error,  appeal  bonds,  or 
other  processes  or  papers,  which  under  the  existing  laws  of  the  United 
States  are  necessary  to  be  signed  or  approved  by  a  Justice  of  the  Supreme 
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Court  or  a  Judge  of  the  Circuit  Court,  in  order  to  make  effectual  an  ap¬ 
peal  from  the  Circuit  Court  to  the  Supreme  Court  of  the  United  States, 
may  in  all  writs  of  error  or  appeal  taken  to  the  Court  of  Appeals  of  the 
United  States,  under  this  act,  be  signed  or  approved  by  the  Judge  of  the 
Circuit  Court  or  the  Justice  of  the  Supreme  Court  assigned  thereto,  or  by 
a  Justice  of  the  Court  of  Appeals.  Upon  such  writ  of  error  or  appeal 
the  Court  shall  review  such  order,  judgment,  or  decree,  and  may  affirm, 
modify,  or  reverse  the  same,  or  may  make  such  order,  or  may  render  such 
judgment  or  such  decree  as  the  Circuit  Court  should  have  made  or  ren¬ 
dered,  or  may  order  a  new  trial  or  other  proceedings  to  be  had  in  that 
Court.  Where,  upon  a  hearing  in  equity  in  a  Circuit  Court,  an  injunc¬ 
tion  shall  be  granted  or  continued  by  an  interlocutory  order  or  decree,  in 
a  cause  in  which  an  appeal  from  a  final  decree  could  be  taken  under  the 
provisions  of  this  act  to  the  Court  of  Appeals,  an  appeal  may  be  taken 
from  such  interlocutory  order  or  decree  granting  or  continuing  such  in¬ 
junction  to  the  Court  of  Appeals,  provided  the  same  is  taken  within  thirty 
days  from  the  entry  of  such  order  or  decree.  The  proceedings  in  other 
respects  in  the  Court  below  shall  not  be  stayed  during  the  pendency  of 
such  appeal.  Upon  such  appeal,  the  Court  of  Appeals  may  affirm,  modify, 
or  reverse  such  order  or  decree,  and  shall  direct  such  proceedings  to  be 
had  in  the  Court  below  as  the  justice  of  the  case  may  require.  The  said 
Court  shall  have  power  to  issue  writs  of  error,  mandamus,  scire  facias , 
habeas  corpus ,  and  all  other  writs  which  may  be  necessary  or  proper  to 
the  exercise  of  its  jurisdiction,  and  agreeable  to  the  principles  and  usages 
of  law,  and  the  practice  of  the  Circuit  Courts  of  the  United  States.  All 
provisions  of  law  now  in  force  prescribing  the  cases  in  which  appeals  may 
be  taken  or  writs  of  error  sued  out  for  the  review  by  the  Supreme  Court 
of  the  final  judgment  or  decree  of  the  Circuit  Court  shall,  except  as  mod¬ 
ified  by  this  act,  apply  to  an  appeal  taken  or  a  writ  of  error  sued  out  under 
this  section  :  and  the  manner  of  taking  such  appeal  or  suing  out  such  writ 
of  error,  or  of  staying  proceedings  in  the  inferior  court,  shall  be  governed 
by  the  laws  now  in  force,  touching  appeals  from  the  Circuit  Court  to  the 
Supreme  Court,  and  writs  of  error  from  the  Supreme  Court  to  the  Circuit 
Court,  subject  to'  the  provisions  of  this  section  as  to  the  time  of  taking 
such  appeal  or  suing  out  such  writ  of  error.  The  Court  of  Appeals  may 
also  establish  such  rules,  not  inconsistent  with  law  or  the  rules  established 
by  the  Supreme  Court,  as  it  may  deem  necessary  for  the  practice  of  said 
Court. 

Section  5.  That  all  appeals  and  writs  of  error,  taken,  allowed,  or  sued 
out  upon  or  from  any  judgments  or  decrees  of  the  Circuit  Court,  after  the 
day  of  ,  18  ,  shall  be  taken,  allowed,  or  sued  out  under 

and  according  to  the  provisions  of  this  Act,  so  far  as  it  modifies  the  exist¬ 
ing  law,  and  not  otherwise. 
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Section  6.  That  a  session  of  the  said  Court  of  Appeals  shall  be  held 
once  in  each  year  in  each  of  the  following  cities,  viz. :  in  the  city  of  New 
York,  in  the  city  of  New  Orleans,  in  the  city  of  Chicago,  and  in  the  city 
of  San  Francisco.  There  shall  be  in  each  year  four  terms,  to  which  all 
writs  of  error  and  appeals  shall  be  returnable,  viz. :  the  first  Mondays  of 
January,  April,  July,  and  October.  The  Court  shall  apportion  the  judi¬ 
cial  districts  of  the  United  States  in  four  divisions,  and  may  from  time  to 
time,  in  their  discretion,  change  and  transfer  any  district  from  one  division 
to  another.  Appeals  and  writs  of  error  taken  in  cases  decided  in  districts 
composing  the  first  division  shall  be  heard  at  New  York  :  those  in  cases 
decided  in  the  second  division  at  Chicago  :  those  in  cases  decided  in  the 
third  division  at  New  Orleans  ;  and  those  in  cases  decided  in  the  fourth 
division  at  San  Francisco.  The  Court  of  Appeals  shall,  on  the  day 
of  188  ,  meet  in  the  city  of  New  York,  and  organize  and  make  such 
rules  for  the  holding  of  sessions  for  hearing  cases  as  shall  be  most  expe¬ 
dient  for  the  dispatch  of  business  and  the  convenience  of  suitors. 

Section  7.  That  the  decision  of  the  Court  of  Appeals  upon  questions 
of  fact  shall  in  all  cases  be  final  and  conclusive,  except  as  otherwise  pro¬ 
vided  in  this  section ;  the  facts  to  be  found,  if  specially  requested  by  either 
party ;  but  a  review  upon  the  law  may  be  had  upon  writ  of  error,  or  appeal 
in  the  manner  now  provided  by  law  to  the  Supreme  Court  of  the  United 
States,  from  every  final  judgment  or  decree  of  the  Court  of  Appeals,  where 
the  matter  in  controversy  exceeds  the  sum  or  value  of  $20,000,  exclusive 
of  costs,  or  where  the  adjudication  involves  a  question  arising  in  the  pro¬ 
gress  of  the  cause  upon  the  construction  of  the  Constitution,  or  the  con¬ 
struction  or  validity  of  a  treaty  or  a  law*  of  the  United  States  ;  but  in  the 
last-mentioned  case  the  Court  of  Appeals  shall  state  the  question  arising 
upon  the  construction  of  the  Constitution,  or  the  construction  or  the  valid¬ 
ity  of  such  treaty  or  law,  and  such  question  only  shall  be  certified  to  and 
finally  decided  by  the  Supreme  Court ;  and  its  decision  thereon  shall  be 
enforced  in  like  manner  as  is  now7  provided  by  law7  in  cases  where  a  ques¬ 
tion  is  certified  to  the  Supreme  Court,  upon  which  the  Judges  of  a  Circuit 
Court  are  divided  in  opinion.  Such  writ  of  error  or  appeal  shall  be  sued 
out  or  taken  within  one  year  after  the  entry  of  judgment,  or  the  decree 
sought  to  be  reviewed.  The  Supreme  Court  may  affirm,  modify,  or  reverse 
the  judgment  or  decree  brought  before  it  for  review,  or  may  direct  a  judg¬ 
ment  or  decree  to  be  rendered,  or  such  further  proceedings  to  be  had  as 
the  justice  of  the  case  may  require.  The  judgment  or  decree  shall  be 
remitted  to  the  proper  Circuit  Court  to  be  enforced  according  to  law7.  If 
within  a  year  after  the  entry  of  the  judgment  or  the  decree  sought  to  be 
reversed  any  party  shall  die,  the  personal  representative  or  heir,  as  the 
case  may  require,  may  within  one  year  next  after  the  proof  of  the  will,  or 
appointment  of  the  administrator,  or  within  one  year  next  after  the  death 
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of  the  ancestor,  in  the  case  of  an  heir,  sue  out  or  be  made  a  party  to  a 
writ  of  error,  or  take  an  appeal,  or  be  made  a  party  thereto,  without  re¬ 
viving  the  judgment  or  decree  in  the  court  at  which  the  same  was  entered. 

Section  8.  That  in  all  cases  not  involving  a  question  upon  the  con¬ 
struction  of  the  Constitution  of  the  United  States,  or  the  construction  or 
validity  of  a  treaty  or  a  law  of  the  United  States,  a  writ  of  error  or  appeal 
may  be  taken  from  the  Supreme  Court  of  a  territory  to  the  Court  of  Ap¬ 
peals  of  the  United  States  and  to  that  court  only.  Appeals  taken  and 
writs  of  error  sued  out  from  a  decree  or  a  judgment  of  the  Supreme  Court 
of  any  territory  to  the  Court  of  Appeals  of  the  United  States  shall  be 
heard  in  such  divisions  as  shall  be  previously  designated  by  general  order 
of  the  said  Court  of  Appeals. 

Section  9.  That  any  defendant  in  a  suit-at-law  or  equity  in  any  Court 
of  the  United  States  may  plead  or  except  to  the  jurisdiction  of  the  Court 
at  the  same  time  that  he  pleads  or  answers  to  the  merits,  and  if  said  plea 
or  exception  be  overruled  or  decided  against  him  he  shall  nevertheless  be 
entitled  to  defend  on  the  merits  as  if  said  plea  had  not  been  filed  or  said 
exception  taken. 

Section  10.  That  there  shall  be  appointed  for  the  said  Court  of  Ap¬ 
peals,  by  the  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate,  one  Chief  Justice  and  six  Associate  Justices  who 
shall  have  the  powers  and  jurisdiction,  and  shall  perform  the  duties  pro¬ 
vided  for  them  in  this  Act.  The  Chief  Justice  shall  receive  a  salary  of 
$8500  per  annum,  and  each  of  the  Justices  a  salary  of  $8000  per  annum. 
They  shall  hold  office  during  life,  or  good  behavior,  and  on  resignation 
shall  be  entitled  to  their  salaries  under  the  conditions  provided  in  Section 
714  of  the  Revised  Statutes. 

Section  11.  That  any  Judge  who,  in  pursuance  of  the  provisions  of 
this  Act,  shall  attend  the  Court  of  Appeals  held  at  any  place  other  than 
where  he  resides,  shall  upon  his  written  certificate  be  paid  by  the  Marshal 
of  the  District  in  which  the  Court  shall  be  held,  his  reasonable  expenses 
for  travel  and  attendance,  not  to  exceed  ten  dollars  per  day,  and  such 
payment  shall  be  allowed  the  Marshal  in  the  settlement  of  his  accounts 
with  the  United  States. 

Section  12.  That  all  writs  of  error  and  appeals  now  pending  in  the 
Supreme  Court  of  the  United  States,  [in  which  the  sum  or  value  involved, 
exclusive  of  costs,  does  not  exceed  $20,000,]  which,  had  this  Act  been  in 
force  at  the  time  when  such  writs  of  error  or  appeals  were  taken,  would 
have  been  taken  to  the  Court  of  Appeals  and  not  to  the  Supreme  Court,  shall, 
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on  the  application  of  counsel  for  either  side,  or  when  reached  for  hearing 
on  the  docket  of  the  Supreme  Court,  be  transferred  from  the  Supreme 
Court  to  the  Court  of  Appeals,  and  shall  be  assigned  for  hearing  in  which¬ 
ever  of  the  four  divisions  shall  be  designated  by  the  Court  of  Appeals  in 
accordance  with  its  rules,  and  shall  take  their  position  on  the  calendar 
for  argument  in  the  order  in  which  they  shall  be  removed  to  the  Court  of 
Appeals. 

Section  13.  That  a  review  of  the  law  may  be  had  upon  writs  of  error 
or  appeal  in  the  manner  now  provided  by  law  to  the  Supreme  Court  of 
the  United  States  from  every  final  judgment  or  decree  of  the  Court  of 
Appeals,  where  the  Court  of  Appeals  shall  certify  that  the  adjudication 
involves  a  legal  question  of  sufficient  importance  to  require  that  the  final 
decision  thereof  should  be  made  by  the  Supreme  Court,  and  the  Court  of 
Appeals  shall  state  the  question  that  the  adjudication  involves,  and  such 
question  only  shall  be  certified  to  and  finally  decided  by  the  Supreme 
Court,  and  its  decisions  thereon  shall  be  enforced  in  like  manner  as  is  now 
provided  by  law  in  cases  where  a  question  is  certified  to  the  Supreme 
Court  upon  which  the  Judges  of  a  Circuit  Court  are  divided  in  opinion. 

Section  14.  That  there  shall  be  appointed  for  each  Judicial  Circuit 
of  the  United  States,  by  the  President  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  Senate,  one  additional  Circuit  Judge  who 
shall  have  the  same  powers  and  jurisdiction,  and  shall  perform  the  same 
duties,  and  be  entitled  to  the  same  compensation  as  the  Circuit  Judge 
appointed  under  existing  laws. 

Section  15.  That  where  a  final  decree  or  judgment  is  sought  either 
upon  hearing  in  equity,  or  upon  the  adjudication  of  an  issue  of  law,  as  in  a 
demurrer  or  the  like,  and  in  every  case  of  writ  of  error,  appeal,  exception, 
motion,  rule,  or  other  proceeding  at  law,  (or)  in  equity  [or  in  admiralty], 
designed,  as  allowed  by  existing  law,  to  obtain  a  review  of  any  decree, 
judgment,  finding  or  ruling  of  any  Judge  of  the  Circuit  or  of  the  District 
Court,  or  of  any  master,  auditor,  referee,,  arbitrator,  commissioner,  or  other 
person  exercising  judicial  or  quasi  judicial  functions,  [and  for  the  hearing 
and  disposition  of  motions  for  new  trial  based  on  the  allegation  that  a 
verdict  was  against  the  evidence  or  against  the  weight  of  the  evidence,] 
the  Circuit  Court  of  every  judicial  circuit  of  the  United  States  shall  be 
composed  of  the  Justice  of  the  Supreme  Court  of  the  United  States, 
assigned  to  such  circuit,  the  two  Circuit  Judges  thereof,  and  the  District 
Judge,  in  whose  district  such  Circuit  Court  may  be  holding  its  session. 
The  quorum  of  such  Circuit  Court  shall  consist  of  at  least  three  members 
thereof. 
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Section  16.  That  when,  because  of  disability,  or  for  any  other  reason, 
any  one  or  more  of  the  Judges  above  described  shall  fail  to  attend  any 
sitting  of  such  Circuit  Court,  his  or  their  places  shall  be  supplied  by  one 
or  more  Circuit  Judges  belonging  to  the  circuits  adjacent  to  the  circuit  of 
such  Circuit  Court  who  shall  in  every  year  be  designated  to  the  number 
of  four  or  more,  for  this  purpose,  and  in  a  certain  order  by  the  Supreme 
Court  of  the  United  States.  It  shall  be  the  duty  of  such  Judge  or  Judges 
to  attend  such  Circuit  Court  upon  being  notified  by  the  other  Judges  of 
the  latter  court  of  the  necessity  of  their  presence  to  constitute  the  quorum 
required  by  this  act. 

Section  17.  That  in  no  case,  except  rules  for  new  trials  or  motions 
for  such  rules,  and  rules  to  take  off  non-suits,  shall  the  Judge,  from  or  to 
whose  decision  or  ruling  an  appeal,  writ  of  errbr,  exception,  or  other  pro¬ 
ceeding,  designed  to  obtain  a  review  thereof,  has  been  taken,  participate 
in  the  decision  upon  such  appeal,  or  other  like  proceeding. 

Section  18.  That  all  Acts  and  parts  of  Acts  inconsistent  herewith  are 
hereby  repealed. 


[DORSHEIMER  BILL  No.  2,  H.  R.  No.  5089  ;  MITCHELL  BILL  No.  2, 
S.  No.  1708  ;  PHILADELPHIA  BILL  No.  2.] 

A  BILL 

To  amend  the  Act  of  Congress  of  March  3,  1875,  entitled  “An  Act  to 
determine  the  jurisdiction  of  Circuit  Courts  of  the  United  States,  and  to 
regulate  the  removal  of  causes  from  State  courts  and  for  other  purposes,” 
and  to  repeal  sections  639  and  640  of  the  Revised  Statutes  of  the  United 
States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled:  That  the  second  section  of 
the  Act  of  Congress,  entitled  “  An  Act  to  determine  the  jurisdiction  of 
Circuit  Courts  of  the  United  States,  and  to  regulate  the  removal  of  causes 
Irom  State  courts,  and  for  other  purposes,”  approved  March  3,  1875,  be 
and  the  same  is  hereby  amended,  so  that  the  same  shall  read  as  follows: — 

“  Section  2.  That  in  any  suit  of  a  civil  nature,  at  law  or  in  equity, 
“  now  pending  or  hereafter  brought  in  any  State  court,  when  the  matter  in 
“dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500,  in  which 
“  there  shall  be  a  controversy  between  citizens  of  different  States,  or  a 
“  controversy  between  citizens  of  the  same  State  claiming  lands  under 
“  grants  of  different  States,  or  a  controversy  between  a  citizen  or  citizens 
2 
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“of  a  State  and  a  corporation  organized  under  the  laws  of  the  United 
“  States,  or  a  controversy  between  citizens  of  a  State  and  foreign  states, 
“  citizens  or  subjects,  the  defendant  or  any  one  of  the  defendants  in  such 
“  controversy  being  an  alien  or  a  citizen  of  another  State  than  that  in 
“  which  the  suit  is  brought,  may  remove  said  suit  into  the  Circuit  Court 
“  of  the  United  States  for  the  proper  district ;  and  where  the  controversy 
“  is  between  citizens  of  the  same  State,  claiming  lands  under  grants  of 
“  different  States,  either  party  may  remove  said  suit  into  the  Circuit  Court 
“  of  the  United  States  for  the  proper  district.  And  when,  in  any  suit 
“mentioned  in  this  section,  there  shall  be  a  controversy  which  is  wholly 
“  between  citizens  of  different  States,  and  which  can  be  fully  determined 
“as  between  them,  then  either  one  or  more  of  the  defendants  actually  in- 
“  terested  in  such  controversy,  may  remove  said  suit  into  the  Circuit 
“  Court  of  the  United  States  for  the  proper  district :  Provided ,  that  before 
“  or  at  the  time  of  filing  the  petition  for  removal  in  any  of  the  above  cases, 
“  the  petitioner  makes  and  files  in  said  State  court  an  affidavit  stating  that 
“  he  has  reason  to  believe,  and  does  believe,  that,  from  prejudice  or  local 
“  influence,  he  will  not  be  able  to  obtain  justice  in  such  State  court.” 

Provided ,  that  nothing  herein  contained  shall  affect  any  suit  already 
removed  to  a  Circuit  Court  of  the  United  States. 

Section  3.  That  sections  639  and  640  of  the  Revised  Statutes  of  the 
United  States  be,  and  the  same  are  hereby  repealed; 


The  Committee  of  the  Law  Association  desire  also  to  say  that  since 
making  the  above  Report,  there  has  been  laid  before  them  a  bill  upon 
which  they  cannot,  without  going  beyond  their  instructions,  take  any  fur¬ 
ther  official  action  than  to  report  it  to  the  Honorable  Committees  of  Con¬ 
gress.  It  will  be  described  hereafter  as  the  Philadelphia  Bill  No.  3,  and 
is  as  follows  : — 


O’NEILL  BILL,  H.  R.  5589;  BAYARD  BILL,  S.  1722;  PHILADELPHIA 

BILL  No.  3. 

A  BILL 

To  establish  a  Court  of  Appeals,  and  to  provide  for  certain  changes  in 
the  constitution  of  the  Circuit  Courts  of  the  United  States,  when  sitting  in 
banc;  to  give  further  appellate  jurisdiction  to,  and  to  take  away  certain 
original  jurisdiction  from  such  Circuit  Courts,  and  to  repeal  Sections  639, 
640,  644,  647,  and  a  portion  of  Section  629  of  the  Revised  Statutes  of  the 
United  States,  and  to  repeal  a  portion  of  the  Act  of  Congress  approved 
March  3,  1875,  entitled  “An  Act  to  determine  the  jurisdiction  of  Circuit 
Courts  of  the  United  States,  and  to  regulate  the  removal  of  causes  from 
State  courts,  and  for  other  purposes.” 
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Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled :  That  there  shall  be  established 
a  court  to  be  called  the  Court  of  Appeals  of  the  United  States,  which  shall 
have  appellate  jurisdiction,  subject  to  the  provisions  of  this  Act,  of  all 
cases  adjudged  in  the  several  Circuit  Courts  in  which  the  sum  or  value 
involved,  exclusive  of  costs,  shall  exceed  $1000,  where  the  sole  ground  of 
jurisdiction  of  the  said  Circuit  Court  was  that  the  controversy  was  one 
between  citizens  of  different  States,  or  between  citizens  of  the  same  State, 
claiming  lands  under  grants  of  different  States,  or  between  a  citizen  or  citi- 
zens  of  a  State  and  a  corporation  organized  under  the  laws  of  the  United 
States  or  between  citizens  of  a  State  and  foreign  states,  citizens  or  subjects, 
and  of  all  cases  of  appeals  or  writs  of  error  from  the  final  judgment  of  any 
suit  in  the  courts  of  the  respective  States  in  which  the  party  bringing  the 
appeal  or  writ  of  error  is  not  a  citizen  of  the  State  in  which  suit  was 
brought,  or  who  claims  land  under  the  grant  of  a  State  different  from  such 
State,  and  who  has  made  and  filed  an  affidavit  in  the  said  Court  of  Ap¬ 
peals,  stating  that  because  of  prejudice  or  local  influence  he  cannot  obtain 
justice  in  the  Appellate  Courts  of  the  said  State  : — 

Provided ,  that  in  an  appeal  from  or  writ  of  error  to  the  judgment  of  any 
court  of  a  State  other  than  the  Supreme  or  other  highest  court  of  such 
State,  the  sum  in  dispute,  exclusive  of  costs,  shall  exceed  $50,000. 

And  Provided  further ,  That  in  an  appeal  from  or  writ  of  error  to  the 
judgment  of  the  Supreme  or  highest  court  of  a  State  the  sum  involved, 
exclusive  of  costs,  does  not  exceed  $50,000. 

Section  2.  The  said  Court  of  Appeals  shall  consist  of  one  Chief  Jus¬ 
tice  and  six  Associate  Justices  to  be  appointed  by  the  President  of  the 
United  States,  any  five  of  whom  shall  constitute  a  quorum.  The  Chief 
Justice,  or  in  his  absence  the  Justice  present  who  is  senior  in  office,  shall 
preside:  between  Justices  whose  commissions  bear  the  same  date,  the  pre¬ 
cedence  shall  be  determined  by  lot.  In  the  absence  of  a  quorum,  the 
Justice  or  Justices  present  shall  adjourn  the  Court  from  day  to  day,  or 
Mdthout  day. 

Section  3.  That  such  Court  of  Appeals  shall  be  a  Court  of  Record, 
shall  prescribe  the  form  and  device  of  its  seal,  and  appoint  a  clerk,  remo¬ 
vable  at  its  pleasure,  to  whom  the  clerks  of  the  several  Circuit  Courts 
shall  act  as  deputies,  and  each  deputy  so  appointed  shall,  in  case  of  the 
death  or  resignation  of  the  clerk,  act  as  clerk  for  his  own  circuit  until 
another  clerk  shall  be  appointed.  The  clerk  shall  take  the  oath,  and  give 
the  bond  with  sureties  prescribed  by  law  for  the  clerk  of  the  Supreme 
Court  of  the  United  States.  Process  shall  run  in  the  name  of  the  Court 
of  Appeals  of  the  United  States,  and  shall  bear  test  of  the  Chief  Justice 
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thereof,  or  when  that  office  is  vacant,  of  the  Associate  Justice  next  in  pre¬ 
cedence,  and  shall  be  under  the  seal  of  the  Court  and  signed  by  the  clerk 
thereof,  or  one  of  his  deputies. 

Section  4.  That  the  Court  of  Appeals  shall  have  power  to  appoint  a 
clerk  and  deputy  clerks  and  a  marshal  for  said  Court  and  a  reporter  of 
its  decisions  who  shall  perform  like  duties,  have  like  powers,  and  receive 
the  like  compensation  as  officers  of  the  same  character  appointed  by  the 
Supreme  Court  of  the  United  States. 

Section  5.  That  the  appellate  jurisdiction  of  said  Court  shall  be  exer¬ 
cised  on  writ  of  error  or  appeal,  as  the  nature  of  the  case  may  require. 
No  such  appeal  shall  be  taken  or  writ  of  error  sued  out  except  within  one 
year  after  the  entry  of  the  order,  decree,  or  judgment  sought  to  be  re¬ 
viewed  :  Provided ,  That  all  citations,  writs  of  error,  appeal  bonds,  or  other 
processes  or  papers,  which  under  the  existing  laws  of  the  United  States  are 
necessary  to  be  signed  or  approved  by  a  Justice  of  the  Supreme  Court  or 
a  Judge  of  the  Circuit  Court,  in  order  to  make  effectual  an  appeal  from 
the  Circuit  Court  to  the  Supreme  Court  of  the  United  States,  may  in  all 
writs  of  error  or  appeal  taken  to  the  Court  of  Appeals  of  the  United 
States,  under  this  act,  be  signed  or  approved  by  the  Judge  of  the  Circuit 
Court  or  the  Justice  of  the  Supreme  Court  assigned  thereto,  or  by  a 
Justice  of  the  Court  of  Appeals,  or  in  case  of  an  appeal  or  writ  of  error 
brought  to  review  the  decision  of  a  State  Court,  such  citations,  writs  of 
error,  appeal  bonds,  or  other  processes  or  papers  shall  be  signed  by  a  Judge 
of  such  State  Court  or  by  a  Justice  of  the  Court  of  Appeals.  Upon  such 
writ  of  error  or  appeal  the  Court  shall  review  such  order,  judgment,  or  de¬ 
cree,  and  may  affirm,  modify,  or  reverse  the  same,  or  may  make  such  order, 
or  may  render  such  judgment  or  such  decree  as  the  Circuit  Court  or  State 
Court  should  have  made  or  rendered,  or  may  order  a  new  trial  or  other  pro¬ 
ceedings  to  be  had  in  that  Court.  Where,  upon  a  hearing  in  equity  in  a  Cir¬ 
cuit  Court  or  State  Court,  an  injunction  shall  be  granted  or  continued  by  an 
interlocutory  order  or  decree,  in  a  cause  in  which  an  appeal  from  a  final  decree 
could  be  taken  under  the  provisions  of  this  act  to  the  Court  of  Appeals, 
an  appeal  may  be  taken  from  such  nterlocutory  order  or  decree  granting 
or  continuing  such  injunction  to  the  Court  of  Appeals,  provided  the  same 
is  taken  within  thirty  days  from  the  entry  of  such  order  or  decree.  The 
proceedings  in  other  respects  in  the  Court  below  shall  not  be  stayed  dur¬ 
ing  the  pendency  of  such  appeal.  Upon  such  appeal,  the  Court  of  Appeals 
may  affirm,  modify,  or  reverse  such  order  or  decree,  and  shall  direct  such 
proceedings  to  be  had  in  the  Court  below  as  the  justice  of  the  case  may 
require.  The  said  Court  shall  have  power  to  issue  writs  of  error,  man¬ 
damus,  prohibition,  scire  facias,  habeas  corpus ,  and  all  other  writs  which 
may  be  necessary  or  proper  to  the  exercise  of  its  jurisdiction,  and  agree- 
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able  to  the  principles  and  usages  of‘  law,  and  the  practice  of  the  Circuit 
Courts  of  the  United  States.  All  provisions  of  law  now  in  force  prescrib¬ 
ing  the  cases  in  which  appeals  may  be  taken  or  writs  of  error  sued  out 
for  the  review  by  the  Supreme  Court  of  the  final  judgment  or  decree  of 
the  Circuit  Court  shall,  except  as  modified  by  this  act,  apply  to  an  appeal 
taken  or  a  writ  of  error  sued  out  under  this  section  :  and  the  manner  of 
taking  such  appeal  or  suing  out  sucli  writ  of  error,  or  of  staying  proceed¬ 
ings  in  the  inferior  court,  shall  be  governed  by  the  laws  now  in  force, 
touching  appeals  from  the  Circuit  Court  to  the  Supreme  Court,  and  writs 
of  error  from  the  Supreme  Court  to  the  Circuit  Court,  subject  to  the 
provisions  of  this  section  as  to  the  time  of  taking  such  appeal  or  suing  out 
such  writ  of  error.  The  Court  of  Appeals  may  also  establish  such  rules, 
not  inconsistent  with  law  or  the  rules  established  by  the  Supreme  Court, 
as  it  may  deem  necessary  for  the  practice  of  said  Court. 

Section  6.  That  all  appeals  and  writs  of  error,  taken,  allowed,  or  sued 
out  upon  or  from  any  judgments  or  decrees  of  the  Circuit  Court  or  of  a 
State  Court,  as  hereinbefore  provided,  after  the  day  of  , 

18  ,  shall  be  taken,  allowed,  or  sued  out  under  and  according  to  the  pro¬ 

visions  of  this  act,  so  far  as  it  modifies  the  existing  law,  and  not  otherwise, 
except  suits  actually  pending  at  the  time  when  this  act  goes  in  force,  and 
in  which  the  sum  involved,  exclusive  of  costs,  exceeds  $50,000. 

Section  7.  That  the  sessions  of  the  said  Court  of  Appeals  shall  be  held 
at  the  National  seat  of  government.  There  shall  be  in  each  year  four 
terms,  to  which  all  writs  of  error  and  appeals  shall  be  returnable,  viz. : 
the  first  Mondays  of  January,  April,  July,  and  October:  and  the  Court 
of  Appeals  shall,  on  the  day  of  188  ,  meet  in  the  city  of  Wash¬ 

ington,  arid  organize  and  make  such  rules  for  the  holding  of  sessions  for 
hearing  cases  as  shall  be  most  expedient  for  the  dispatch  of  business  and 
the  convenience  of  suitors. 

Section  8.  That  the  decision  of  the  Court  of  Appeals  upon  questions 
of  fact,  shall  in  all  cases  be  final  and  conclusive,  except  as  otherwise  pro¬ 
vided  in  this  section;  the  facts  to  be  found,  if  specially  requested  by  either 
party ;  but  a  review  upon  the  law  may  be  had  upon  writ  of  error  or  appeal 
in  the  manner  now  provided  by  law  to  the  Supreme  Court  of  the  United 
States,  from  every  final  judgment  or  decree  of  the  Court  of  Appeals,  where 
the  matter  in  controversy  exceeds  the  sum  or  value  of  $50,000,  exclusive 
of  costs,  or  where  the  adjudication  involves  a  question  arising  in  the  pro¬ 
gress  of  the  cause  upon  the  construction  of  the  Constitution,  or  the  con¬ 
struction  or  validity  of  a  treaty  or  a  law  of  the  United  States  ;  but  in  the 
last-mentioned  case  the  Court  of  Appeals  shall  state  the  question  arising 
upon  the  construction  of  the  Constitution,  or  the  construction  or  the  valid¬ 
ity  of  such  treaty  or  law,  and  such  question  only  shall  be  certified  to  and 
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finally  decided  by  the  Supreme  Court ;  and  its  decision  thereon  shall  be 
enforced  in  like  manner  as  is  now  provided  by  law  in  cases  where  a  ques¬ 
tion  is  certified  to  the  Supreme  Court,  upon  which  the  Judges  of  a  Circuit 
Court  are  divided  in  opinion.  Such  writ  of  error  or  appeal  shall  be  sued 
out  or  taken  within  one  year  after  the  entry  of  judgment,  or  the  decree 
sought  to  be  reviewed.  The  Supreme  Court  may  affirm,  modify,  or  reverse 
the  judgment  or  decree  brought  before  it  for  review,  or  may  direct  a  judg¬ 
ment  or  decree  to  be  rendered,  or  such  further  proceedings  to  be  had  as 
the  justice  of  the  case  may  require.  The  judgment  or  decree  shall  be 
remitted  to  the  proper  Circuit  Court  or  State  Court  to  be  enforced  accord¬ 
ing  to  law.  If  within  a  year  after  the  entry  of  the  judgment  or  the  decree 
sought  to  be  reversed  any  party  shall  die,  the  personal  representative  or 
heir,  as  the  case  may  require,  may,  within  one  year  next  after  the  proof  of 
the  will,  or  appointment  of  the  administrator,  or  within  one  year  next 
after  the  death  of  the  ancestor,  in  the  case  of  an  heir,  sue  out  or  be  made 
a  party  to  a  writ  of  error,  or  take  an  appeal,  or  be  made  a  party  thereto, 
without  reviving  the  judgment  or  decree  in  the  court  in  which  the  same 
was  entered. 

Section  9.  That  in  all  cases  not  involving  a  question  upon  the  con¬ 
struction  of  the  Constitution  of  the  United  States,  or  the  construction  or 
validity  of  a  treaty  or  a  law  of  the  United  States,  a  writ  of  error  or  ap¬ 
peal  may  be  taken  from  the  Supreme  Court  of  a  territory  to  the  Court  of 
Appeals  of  the  United  States  and  to  that  court  only. 

Section  10.  That  there  shall  be  appointed  for  the  said  Court  of  Appeals, 
by  the  President  of  the  United  States,  by  and  with  the  advice  and  consent 
of  the  Senate,  one  Chief  Justice  and  six  Associate  Justices  who  shall 
have  the  powers  and  jurisdiction,  and  shall  perform  the  duties  provided 
for  them  in  this  Act.  The  Chief  Justice  shall  receive  a  salary  of  $10,000 
per  annum,  and  each  of  the  Justices  a  salary  of  $9500  per  annum.  They 
shall  hold  office  during  life,  or  on  good  behavior,  and  on  resignation  shall 
be  entitled  to  their  salaries  under  the  conditions  provided  in  Section  714 
of  the  Revised  Statutes. 

Section  11.  That  all  writs  of  error  and  appeals  now  pending  in  the 
Supreme  Court  of  the  United  States  in  which  the  amount  involved,  ex¬ 
clusive  of  costs,  does  not  exceed  $50,000,  and  which,  had  this  Act 
been  in  force  at  the  time  when  such  writs  of  error  or  appeals  were  taken, 
would  have  been  taken  to  the  Court  of  Appeals  and  not  to  the  Supreme 
Court,  shall  on  the  application  of  counsel  for  either  side,  or  when  reached 
for  hearing  on  the  docket  of  the  Supreme  Court,  be  transferred  from  the 
Supreme  Court  to  the  Court  of  Appeals,  and  shall  be  assigned  for  hearing 
by  the  Court  of  Appeals  in  accordance  with  its  rules,  and  shall  take  their 
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position  on  the  calendar  for  argument  in  the  order  in  which  they  shall  be 
removed  to  the  Court  of  Appeals,  which,  for  the  purposes  of  this  section, 
shall  have  all  the  powers  given  to  the  said  Court  by  Section  5  of  this  Act. 

Section  12.  That  the  Circuit  Courts  of  the  United  States  shall  have 
jurisdiction  of  all  cases  of  appeal  or  writ  of  error  from  the  final  judgment  of 
any  suit  in  the  Courts  of  the  respective  States  other  than  the  Supreme  or 
highest  Court  of  such  State  in  which  the  amount  involved,  exclusive  of 
costs,  exceeds  $1000,  but  does  not  exceed  $50,000,  and  in  which  the 
party  bringing  the  appeal  or  writ  of  error  is  not  a  citizen  of  the  State  in 
which  the  suit  was  brought,  or  who  claims  land  under  the  grant  of  a  State 
different  from  that  in  which  suit  was  brought,  and  who  has  made  and  filed 
an  affidavit  in  the  said  Circuit  Court  stating  that  because  of  prejudice  or 
local  influence  he  cannot  obtain  justice  in  the  Appellate  Courts  of  the  said 
State. 

Section  13.  That  in  no  case,  except  rules  for  new  trials  or  motions  for 
such  rules,  and  rules  to  take  off  nonsuits,  shall  the  Judge,  from  or  to  whose 
decision  or  ruling  an  appeal,  writ  of  error,  exception,  or  other  proceeding, 
designed  to  obtain  a  review  thereof,  has  been  taken,  participate  in  th6  de¬ 
cision  upon  such  appeal,  or  other  like  proceeding. 

Section  14.  That  the  salary  of  every  Circuit  and  District  Court  Judge 
shall  be  increased  to  the  amount  of  two  thousand  dollars  beyond  that  now 
authorized  by  law. 

v 

Section  15.  That  whenever  a  Circuit  Judge  from  another  Circuit,  or 
a  District  Judge  from  another  District  shall  act  as  the  member  of  a  Cir¬ 
cuit  Court,  sitting  as  provided  in  Section  22  of  this  Act,  his  expenses  not 
exceeding  ten  dollars  a  day,  certified  by  him,  shall  be  paid  by  the  marshal 
of  the  district  in  which  said  Circuit  Court  may  have  sat,  as  a  part  of  the 
expenses  of  the  Court,  and  shall  be  allowed  in  the  marshal’s  account. 

Section  16.  That  in  all  cases  within  the  purview  of  this  Act,  in  which 
the  amount  involved,  exclusive  of  costs,  exceeds  fifty  thousand  dollars 
($50,000),  and  the  decision,  which  is  the  subject  of  the  appeal  or  writ  of 
error,  is  that  of  the  Supreme  Court  of  a  State,  and  the  appellant  or  plain¬ 
tiff  in  error  is  not  a  citizen  of  such  State,  all  writs  of  error  shall  issue 
from,  and  all  appeals  lie  to  the  Supreme  Court  of  the  United  States  directly. 

Section  17.  That  a  review  of  the  law  may  be  had  upon  writ  of  error 
or  appeal  in  the  manner  now  provided  bylaw  to  the  Supreme~Court  of  the 
United  States  from  every  final  judgment  or  decree  of  the  Court  of  Appeals, 
where  the  Court  of  Appeals  shall  certify  that  the  adjudication  involves  a 
legal  question  of  sufficient  importance  to  require  that  the  final  decision 
thereof  should  be  made  by  the  Supreme  Court,  and  the  Court  of  Appeals 
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shall  state  the  question  that  the  adjudication  involves,  and  such  question 
only  shall  be  certified  to,  and  finally  decided  by  the  Supreme  Court,  and 
its  decision  thereon  shall  be  enforced  in  like  manner  as  is  now  provided  by 
law  in  cases  where  a  question  is  certified  to  the  Supreme  Court,  upon 
which  the  Judges  of  a  Circuit  Court  are  divided  in  opinion. 

Section  18.  That  no  change  of  his  citizenship  from  one  State  or  Ter¬ 
ritory  to  another,  or  to  any  foreign  country,  by  a  party  to  a  suit  during 
the  pendency  thereof,  Shall  have  any  effect  upon  the  suit,  but  such  suit 
shall  be  carried  on  under  the  provisions  of  this  act  in  such  a  manner  only 
as  it  could  have  been  carried  on,  had  no  such  change  of  citizenship  taken 
place. 

Section  19.  That  the  Supreme  Court,  the  Court  of  Appeals,  and  the 
Circuit  Courts  of  the  United  States  shall  have  no  appellate  cognizance, 
under  the  provisions  of  this  Act,  of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in  favor  of  an  assignee  unless  a 
suit  might  have  been  prosecuted  in  such  Court  to  recover  the  said  con¬ 
tents,  if  no  assignment  had  been  made,  except  in  cases  of  foreign  bills  of 
exchange. 

Section  20.  That  the  appellate  jurisdiction  of  the  Supreme  Court 
and  of  the  Circuit  Courts  of  the  United  States,  as  given  by  Section  8, 
Section  12,  Section  16,  and  other  Sections  respectively  of  this  Act, 
shall  be  exercised  in  the  manner  provided  as  to  the  Court  of  Appeals  in 
Section  5,  and  other  Sections  of  this  Act,  except  that  where  the  signa¬ 
ture  of  a  Judge  of  the  Court  of  Appeals  is  allowed  or  required  by  such 
sections,  the  signature  respectively  shall  be  that  of  a  Justice  of  the  Su¬ 
preme  Court  or  of  a  Justice  or  Judge  of  the  Circuit  Court  of  the  United 
States,  as  constituted  by  Section  22  of  this  Act,  and  for  the  purpose  of  ex¬ 
ercising  such  appellate  jurisdiction,  the  Supreme  Court  respectively,  and 
the  Circuit  Courts  of  the  United  States  shall  have  all  the  powers  given  by 
Section  5  of  this  Act  to  the  Court  of  Appeals  of  the  United  States. 

Section  21.  That  nothing  in  this  Act  shall  be  construed  to  affect  the 
right  of  appeal  now  allowed  by  law,  from  the  Supreme  Court  of  any  State 
to  the  Supreme  Court  of  the  United  States. 

Section  22.  That  where  a  final  decree  or  judgment  is  sought,  either 
upon  hearing  in  equity,  or  upon  the  adjudication  of  an  issue  of  law,  as  in 
a  demurrer  or  the  like,  and  in  every  case  of  writ  of  error,  appeal,  excep¬ 
tion,  motion,  rule,  or  other  proceeding  at  law,  in  equity,  or  in  admiralty, 
designed  as  allowed  by  existing  law  to  obtain  a  review  of  any  decree, 
judgment,  finding  or  ruling  of  any  Judge  of  the  Circuit  or  of  the  District 
Court,  or  of  any  master,  auditor,  referee,  arbitrator,  commissioner,  or  other 
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person  exercising  judicial  or  quasi  judicial  functions,  and  for  the  hearing 
and  disposition  of  motions  for  new  trial,  based  on  the  allegation  that  a 
verdict  was  against  the  evidence,  or  against  the  weight  of  the  evidence, 
the  Circuit  Court  of  every  judicial  circuit  of  the  United  States  shall 
be  composed  of  four  Judges,  viz.,  the  Justice  of  the  Supreme  Court  of  the 
United  States,  assigned  to  such  circuit  the  Circuit  Judge  thereof,  the  Dis¬ 
trict  Judge,  in  whose  district  such  Circuit  Court  may  be  holding  its  ses¬ 
sion,  and  such  other  District  or  Circuit  Judges  as  may  be  designated  by 
the  Supreme  Court  of  the  United  States  in  the  manner  pointed  out  in 
Section  23  of  this  Act.  The  quorum  of  such  Circuit  Court  shall  consist 
of  at  least  three  members  thereof. 

Section  23.  That  when,  because  of  disability,  or  for  any  other  reason, 
any  one  or  more  of  the  Judges  above  described  shall  fail  to  attend  any 
sitting  of  such  Circuit  Court,  his  or  their  places  shall  be  supplied  by  one 
or  more  of  the  District  Judges  belonging  to  the  districts  composing  the 
said  circuit,  or  by  one  or  more  Circuit  Judges  belonging  to  the  circuits 
adjacent  to  the  circuit  of  such  Circuit  Court,  who  shall  in  every  year  be 
designated  to  the  number  of  four  or  more  for  this  purpose,  and  in  a  certain 
order  by  the  Supreme  Court  of  the  United  States.  It  shall  be  the  duty 
of  such  judge  or  judges  to  attend  such  Circuit  Court  upon  being  notified 
by  the  other  judges  of  the  latter  court  of  the  necessity  of  their  presence  to 
constitute  the  quorum  required  by  this  Act. 

Section  24.  That  Sections  639,  640,  644,  647,  and  so  much  of  Section 
629  of  the  Revised  Statutes  of  the  United  States  as  is  contained  from  the 
third  to  the  ninth  lines  thereof,  viz.,  the  following:  u  First,  of  all  suits  of  a 
civil  nature  at  common  law  or  at  equity,  where  the  matter  in  dispute,  exclu¬ 
sive  of  costs,  exceeds  the  sum  or  value  of  five  hundred  dollars,  and  an  alien 
is  a  party,  or  the  suit  is  between  the  citizen  of  the  State  where  it  is  brought 
and  a  citizen  of  another  State,  provided  that  no  Circuit  Court  shall  have  cog¬ 
nizance  of  any  suit  to  recover  the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prose¬ 
cuted  in  such  Court,  to  recover  the  said  contents,  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  exchange,”  and  so  much  of  Section 
1  of  the  Act  approved  March  3,  1875,  entitled  “An  Act  to  determine  the 
jurisdiction  of  the  Circuit  Courts  of  the  United  States,  and  to  regulate  the 
removal  of  causes  from  State  Courts,  and  for  other  purposes,”  as  is  con¬ 
tained  in  the  following  words,  “  or  in  which  there  shall  be  a  controversy 
between  citizens  of  different  States,  or  a  controversv  between  citizens  of 
the  same  State,  claiming  lands  under  grants  of  different  States,  or  a  contro¬ 
versy  between  citizens  of  a  State  and  foreign  States,  citizens  or  subjects,” 
and  so  much  of  the  said  Section  1  of  said  Act  as  is  contained  in  the  fol¬ 
lowing  words  :  “  nor  shall  any  Circuit  or  District  Court  have  cognizance 
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of  any  suit  founded  on  contract  in  favor  of  an  assignee  unless  a  suit  might 
have  been  prosecuted  in  such  Court  to  recover  thereon  if  no  assignment 
had  been  made,  except  in  cases  of  promissory  notes  negotiable  by  the  law 
merchant,  and  bills  of  exchanges,”  and  the  whole  of  Section  2  and  Section 
3  of  the  aforesaid  Act  approved  March  3,  1875,  be  and  the  same  are 
hereby  repealed. 

Section  25.  That  all  Acts  and  parts  of  Acts  inconsistent  herewith  are 
hereby  repealed. 


Summary  of  the  Philadelphia  Bills. 

The  Dorsheimer  House  Bill  No.  2,  Mitchell  Senate  Bill  No.  2  (Phila¬ 
delphia  Bill  No.  2)  provides  that  only  a  non-resident  defendant  can 
remove  a  suit  from  the  State  Court  to  the  Federal  Court,  and  that  he 
must  make  an  affidavit  of  prejudice. 

The  Dorsheimer  House  Bill  No.  1,  Mitchell  Senate  Bill  No.  1  (Phila¬ 
delphia  Bill  No.  1)  provides — 

1.  That  where  the  sole  ground  of  jurisdiction  of  the  United  States 
Court  is  the  fact  that  the  suit  is  between  citizens  of  different  States,  the 
appeal  shall  lie  to  a  new  Court,  called  the  United  States  Court  of  Appeals  : 
to  be  composed  of  seven  judges  (§  1). 

I 

2.  That  this  Court  shall  sit  in  New  York,  New  Orleans,  Chicago,  and 
San  Francisco,  and  shall  assign,  by  districts,  for  hearing  at  each  of  these 
places  the  appeals  from  the  various  Circuits  (§  6). 

3.  That  in  cases  where  the  amount  involved  exceeds  $20,000,  there 
shall  be  an  appeal  from  the  Court  of  Appeals  to  the  Supreme  Court  (§  7). 

4.  That  all  appeals  from  the  Supreme  Court  of  a  Territory  not  involving 
a  Federal  question  shall  go  to  the  Court  of  Appeals  (§  8). 

5.  That  of  cases  involving  $20,000  or  less  now  on  the  docket  of  the 
Supreme  Court,  there  shall  be  transferred  to  the  new  Courts  of  Appeals 
all  cases  which  would  have  gone  to  the  latter,  had  the  present  bill  been 
law  when  these  cases  were  taken  up  (§  12). 

6.  That  the  Circuit  Court  in  banc  for  every  species  of  review  shall  con¬ 
sist  of  four  judges,  viz.,  the  Circuit  Justice,  the  Circuit  Judges,  and  two 
District  Judges,  with  substitutes  from  neighboring  Circuit  or  District 
Judges  ;  and  that  an  additional  Circuit  Judge  shall  be  appointed  for  every 
Circuit  (§  14,  §  15). 

7.  That,  except  on  motions  for  new  trials,  etc.,  the  Judge  whose  ruling 
is  the  subject  of  review  shall  not  sit  (§  16). 

It  is  claimed — 

First.  That  these  bills  will  greatly  relieve  the  pressure  upon  the  Su¬ 
preme  Court. 
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Second.  That  by  transferring  about  a  third  of  the  pending  cases  from 
the  docket  of  the  Supreme  Court  to  that  of  the  Court  of  Appeals,  the 
relief  to  the  suitors  in  the  former  will  be  immediate  :  this  feature  is  not 
to  be  found  in  any  other  than  the  Philadelphia  bills. 

Third.  That  the  proposed  Court  of  Appeals  will  not  be  apt  to  be  affected 
by  local  influence,  as  would  the  courts  under  the  Payson  or  Davis  bill,  and 
the  other  measures  similar  to  the  latter. 

Fourth.  That  the  Reviewing  Court,  i.  e.,  the  present  Circuit  Court  in¬ 
creased  in  membership,  will  sit  in  every  district  instead  of  merely  in  every 
circuit ,  as  proposed  by  the  Payson  or  Davis  bill. 

Fifth.  That  the  money  limit  of  appeal  in  all  cases  which  truly  belong 
to  the  Federal  Courts  will  not  be  raised,  and  the  Supreme  Court  need  not 
become  a  court  merely  for  cases  involving  very  large  sums. 

Sixth.  That  it  will  add  but  one  new  set  of  reports. 

Seventh.  That  it  avoids  the  defects  of  the  Manning  plan,  and  substan¬ 
tially  all  of  those  which  may  be  ascribed  to  the  other  measures  which  have 
been  proposed  in  this  matter. 

Eighth.  That  by  increasing  the  membership  of  the  Circuit  Court  in 
banc  an  adequate  review  can  be  obtained  in  all  criminal  cases,  except 
those  in  the  District  Court,  in  which  the  sentence  was  only  a  fine  to  an 
amount  less  than  $300.  (Act  March  3,  1879,  Supp.  R.  S.,  p.  451.) 

Of  the  O’Neill  House  Bill,  Bayard  Senate  Bill  (Philadelphia  No.  3), 
it  may  be  said  that,  while  it  contains  substantially  all  the  features  of  the 
bill  proposed  by  that  Committee,  and  has  the  merits  claimed  above  for 
that  measure,  it  differs  from  it  as  follows  : 

1.  In  that  it  reinforces  the  Circuit  Court  in  banc  entirely  from  the  ex¬ 
isting  judiciary,  instead  of  providing  for  the  appointment  of  a  new  circuit 
judge  in  each  circuit,  so  that  the  only  new  Federal  judges  will  be  the  seven 
judges  of  the  Court  of  Appeals. 

2.  That  the  salary  of  Circuit  and  District  Judges  is  increased  $2000. 

3.  That  the  Court  of  Appeals  shall  sit  at  Washington. 

4.  That  it  abolishes  all  removal  of  cases  from  the  State  Courts  to  the 
Federal  Courts,  giving  an  appeal  instead. 

5.  That  the  State  Courts  shall  have  final  jurisdiction  of  all  cases  not 
exceeding  $1000,  instead  of  $500  as  at  present  (§  1,  §  12). 
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6.  That  the  assignee  of  choses  in  action  and  mercantile  paper  generally, 
except  foreign  bills  of  exchange,  cannot  bring  his  suit  by  appeal  into  the 
United  States  Courts  unless  this  could  have  been  done  had  no  assignment 
been  made  (§  19). 

7.  That  in  pending  cases  going  directly  to  the  Supreme  Court  instead 
of  through  the  Court  of  Appeals,  the  limit  shall  be  $50,000  instead  of 
$20,000  (§  11). 

8.  That  the  limit  of  appeals  from  the  Court  of  Appeals  to  the  Supreme 
Court  shall  be  $50,000  instead  of  $20,000  (§  8). 

9.  That  (and  this  is  the  important  difference)  in  all  cases  where  the  sole 
ground  of  jurisdiction  of  the  Federal  Courts  would  be  merely  that  the 
contest  is  -between  citizens  of  different  States,  the  suit  shall  be  brought 
originally  in  the  State  Courts. 

10.  That  the  citizen  of  the  home  State  shall  not  be  allowed  to  appeal 
from  his  own  State  tribunal  to  the  Federal  Courts. 

11.  That  the  appeal  by  the  citizen  of  the  outside  State  shall  be  from 
the  lower  State  Court  to  the  Circuit  Court  of  the  United  States  in  sums 
over  $1000  and  not  exceeding  $50,000,  and  over  that  amount  to  the  Court 
of  Appeals  (§  1,  §  12). 

12.  That  the  appeal  of  the  citizen  of  the  outside  State  from  the  Su¬ 
preme  Court  of  the  State  shall  be  to  the  Court  of  Appeals  of  the  United 
States,  in  sums  not  exceeding  $50,000  ;  and  in  sums  above  $50,000  to 
the  Supreme  Court  of  the  United  States  (§1,  §  16). 

The  defects  of  this  bill  are 

First ,  if  it  is  a  defect,  that  it  makes  a  great  change  in  sending  all 
the  cases  not  involving  a  Federal  question  to  the  State  Courts  in  the  first 
instance,  whereby  Federal  and  State  jurisdiction  may  seem  to  be  confused 
and  the  influence  of  the  State  Courts  on  the  fate  of  a  case  be  increased,  the 
power  in  the  Federal  Court  to  review,  on  appeal,  being  less  potent  than 
the  right  to  remove.  Legislation  by  Congress  upon  the  rules  of  practice 
and  evidence  in  such  cases  can,  if  found  necessary,  be  had  at  any  time. 
Second ,  in  that  it  does  not  give  the  nine  new  Circuit  judges,  as  provided  by 
the  Philadelphia  Bill,  or  the  eighteen  given  by  the  Davis  or  Payson  Bill. 

Its  merits  are 

First.  Those  claimed  above  for  the  Dorsheimer  House  Bill  No.  1, 
Mitchell  Senate  Bill  No.  1  (Philadelphia  Bill  No.  1). 

Second.  That  at  least  half,  if  not  more,  of  the  citizenship  cases  will  never 
reach  the  Federal  Courts  ;  thereby  giving  a  great  relief  both  to  the  Supreme 
Courts  and  the  Circuit  Courts. 

Third.  That  raising  the  limit  from  $500  to  $1000  will  keep  in  the  State 
Courts  and  out  of  the  United  States  Courts  many  cases. 
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Fourth.  That  by  excluding  from  the  United  States  Courts  the  cases  ot 
assigned  commercial  paper  except  foreign  bills,  and  restoring  the  law  as 
it  was  under  the  Act  of  September  24,  1789,  and  before  the  Act  of  March 
3,  1875,  sensible  relief  will  be  given  to  the  Federal  Courts. 

Fifth.  That  expense  and  inconvenience  will  be  spared  to  suitors  by 
keeping  litigation  within  the  States. 

Sixth.  That  by  lowering  the  limit  of  appeals  from  $5000,  the  present 
limit,  to  $1000,  an  appeal  to  a  court  of  high  authority,  the  new  United 
States  Court  of  Appeals  will  be  put  within  the  reach  of  suitors  who  have 
at  stake  but  such  modest  sums  as  are  above  $1000  and  not  above  $5000. 

This  step  in  the  right  direction  can  be  taken  without  overburdening 
even  the  Court  of  Appeals,  upon  which  the  additional  work  will  fall,  be¬ 
cause  the  Circuit  Courts,  made  by  additional  membership  adecpiate  courts 
of  review,  and  the  Supreme  Courts  of  the  States  will  make  such  a  satis¬ 
factory  disposition  of  the  cases  before  them,  that  many,  even  of  those  which 
could  be  taken  to  the  Court  of  Appeals,  will  in  fact  never  be  so  taken.  It 
may,  perhaps,  be  found,  too,  that  the  diminution  of  cases  in  the  Supreme 
Court  of  the  United  States  in  the  strictly  Federal  cases  may  at  some  future 
day  justify  a  lowering  of  the  present  $5000  limit  to  $2000,  or  even  less. 

The  manner  in  which  cases  are  appealable  under  O’Neill  House  Bill 
and  Bayard  Senate  Bill  (Philadelphia  Bill  No.  3)  is  shown  in  the  follow¬ 
ing  table : — 


Cases  of  $1000  or  less. 

Lower  State  Court 
to 

Supreme  or  highest  State  Court. 

And  so,  irrespective  of  the  amount  involved,  where  the 
home  citizen  loses  in  both  these  courts. 


Cases  from  above  $1000  to  $50,000. 

Lower  State  Court  (the  citizen  of  the  outside  State  losing), 

to 

United  States  Circuit  Court, 
to 

United  States  Court  of  Appeals. 
or 

Lower  State  Court  (the  citizen  of  the  outside  State  winning), 

to 

State  Supreme  Court  (the  citizen  of  the  outside  State  losing), 

to 

United  States  Court  of  Appeals. 
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Cases  of  upwards  of  $50,000. 

Lower  State  Court  (the  citizen  of  the  outside  State  losing), 

,  e  t0 

United  States  Court  of  Appeals, 
to 

United  States  Supreme  Court. 
or 

Lower  State  Court  (the  citizen  of  the  outside  State  winning), 

to 

State  Supreme  Court  (the  citizen  of  the  outside  State  losing), 

to 

United  States  Supreme  Court. 


SUMMARY  OF  THE  BILLS  NOW  BEFORE  CONGRESS. 

The  Committee  of  the  Law  Association  of  Philadelphia  further  suggests 
that,  since  the  preparation  of  their  original  report,  and  the  action  thereon 
by  the  Association,  there  have  been  introduced  into  Congress  certain  bills 
which  are  given  at  length  in  the  Appendix  to  this  argument,  p.  39. 

These  bills  have  been  as  follows:  In  the  Senate,  one  by  Senator  Lap- 
ham  ;  one  by  Senator  Ingalls;  one  by  Senator  Jonas;  one  by  Senator 
Cameron,  of  Wisconsin;  two  by  Senator  Mitchell  (Phila.  Bills  No.  1 
and  2),  and  one  by  Senator  Bayard  (Phila.  Bill  No.  3).  And  in  the 
House  of  Representatives,  one  by  Mr.  Broadhead  ;  one  by  Mr.  Culberson; 
one  by  Mr.  Payson;  one  by  Mr.  Townshend;  one  by  Mr.  Rosecrans; 
one  by  Mr.  Wilson,  of  Iowa;  one  by  Mr.  Bayne;  two  by  Mr.  Dor- 
sheimer  (Phila.  Bills  No.  1  and  2),  and  one  by  Mr.  O’Neill,  of  Pennsyl¬ 
vania  (Phila.  Bill  No.  3). 

The  Committee  of  the  Law  Association  finds,  in  the  discussion  of  the 
present  subject  as  a  whole,  that  it  is  impossible  to  make  an  intelligent 
exhibition  of  the  value  of  its  own  plan  without  giving  an  opinion  of  some 
sort  upon  the  measures  offered  by  others.  It  therefore  most  respectfully 
lays  before  the  Judiciary  Committees  of  the  Senate  and  of  the  House  a 
resume  of  the  bills  introduced  into  the  present  Congress,  and  asks  to 
accompany  this  with  an  argument  by  the  members  of  the  Committee  of 
the  Law  Association  upon  the  merits  of  such  proposed  legislation. 

THE  LAPHAM  BILL. 

Senator  Lapham’s  bill  proposes  in  brief : 

1.  That  there  shall  be  in  every  circuit  a  Circuit  Court  of  Review,  which 
shall  consist  of  the  circuit  justice,  the  circuit  judge,  and  the  district  judges 
belonging  to  the  circuit,  three  of  whom  shall  be  a  quorum  (§  1). 

2.  That  these  Courts  shall  sit  in  Boston,  New  York,  Philadelphia, 
Richmond,  New  Orleans,  Chicago,  Louisville,  San  Francisco  (§  4). 

3.  That  all  the  appeals  and  writs  of  error,  etc.,  from  either  the  District 
or  Circuit  Court  shall  be  taken  up  to  the  Circuit  Court  of  Review,  except 
admiralty  cases  of  $50  or  less,  and  other  cases  of  $500  or  less  (§6). 
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4.  That  the  Circuit  Court  of  Review  shall  have  a  very  general  power 
of  review  in  criminal  cases,  and  may  certify  difficult  questions  to  the 
Supreme  Court  of  the  United  States  (§  7). 

5.  That  there  shall  be  an  appeal  to  the  Supreme  Court  in  cases  above 
$10,000,  and  in  questions  under  a  law  or  treaty  of  the  United  States,  and 
in  important  questions  which  the  Circuit  Court  of  Review  may  deem  it 
advisable  to  send  up  (there  is  apparently  no  appeal  in  equity  cases  in¬ 
volving  such  a  question,  §  8). 

6.  That  in  each  circuit  there  shall  be  one  new  district  judge,  and  in  the 
second  circuit  two  (§  10). 

This  bill  possesses  many  of  the  merits  of  the  Davis  (or  Payson)  Bill 
as  given  above  (p.  5),  and  possesses  the  same  defects  ;  its  appellate  powers 
are  somewhat  broader,  but  the  difference  is  not  very  great. 

This  bill,  in  common  with  the  Davis  or  Payson  Bill,  and  some  of  the 
others,  is  wanting  in  that  valuable  feature  of  the  bills  suggested  in  the 
Report  of  the  Committee  of  the  Law  Association  of  Philadelphia,  which, 
by  making  the  present  Circuit  Court  larger  in  its  membership,  gives  an 
excellent  Court  of  Review  sitting  not  in  a  few  places  only,  but  in  each 
district ;*  thus  putting  a  thorough  appellate  jurisdiction  within  easy  reach  of 
every  suitor.  The  plan  of  the  Philadelphia  Report,  which  takes  the  circuit 
and  district  judges  nearest  to  a  given  district  for  members  of  the  Circuit- 
Court  in  banc,  involves  greatly  less  labor  and  loss  of  time  to  the  judges. 

THE  INGALLS  BILL. 

Senator  Ingalls’  bill  proposes : 

That  Section  4  of  the  Act  of  February  25,  1879  (R.  S.  Supp.,  etc.,  c. 
99,  p.  418),  which  gives  an  appeal  to  the  Supreme  Court  of  the  United 
States  from  the  Supreme  Court  of  the  District  of  Columbia,  where  the 
sum  in  dispute  exceeds  $2500,  shall  Le  repealed,  and  that  the  appeal  shall 
only  be  where  there  is  “a  question  ....  involving  the  construction 
of  the  Constitution,  or  of  any  law  or  treaty  of  the  United  States,  or  in 
which  the  United  States  is  a  party.” 

This  bill  will  exclude  from  the  Supreme  Court  of  the  United  States  a 
number  of  cases,  about  five  per  cent,  in  all;  and  if  expedient  on  other 
grounds  would,  therefore,  be  valuable  as  a  measure  of  relief. 

THE  JONAS  BILL. 

The  bill  offered  by  Senator  Jonas,  of  Louisiana,  proposes  : 

To  repeal  the  Act  of  March  2,  1867,  which  gives  a  plaintiff,  who  has 
chosen  a  State  Court,  or  a  resident  defendant  sued  in  a  court  of  his  own 
State,  the  right  to  take  his  case  into  the  United  States  Court.  The  effect 
of  this  would  be  to  make  the  right  of  removal  as  it  was  under  the  Act  of 
June  27,  1866,  ch.  288,  Stat.  at  Large,  vol.  14,  p.  306. 

*  Except  for  the  Western  District  of  Arkansas  and  the  Northern  District  of 
Mississippi,  in  which  there  is  no  Circuit  Court.  See  R.  S.,  §  608;  Act  June  22, 
1874,  ch.  401,  R.  S.  Supp.,  p.  87. 
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This  bill  in  its  object  agrees  entirely  with  the  Dorsheimer  Bill  No.  2. 

THE  CAMERON  OF  WISCONSIN  BILL. 

This  bill  gives  an  additional  judge  for  the  Seventh  Judicial  Circuit. 

THE  MITCHELL  BILLS 

are  the  same  as  Phila.  Bills  Nos.  1,  2,  and  Dorsheimer  House  Bills  Nos. 

1,  2  (see  pp.  11,  2G,  and  17,  26). 

THE  BAYARD  BILL 

is  the  same  as  Phila.  Bill  No.  3,  and  O’Neill  House  Bill  (see  pp.  18,  27). 

THE  BROADHEAD  BILL. 

This  bill  introduced  into  t lie  House  of  Representatives,  by  Mr.  Broad- 
liead,  provides  for  a  subdivision  of  the  Eighth  Judicial  Circuit. 

Of  this  and  of  Senator  Cameron’s  Bill  it  is  enough  to  say  that  they  are 
not  as  comprehensive  as  the  Philadelphia  Bill  No.  1,  which  gives  an 
additional  circuit  judge  for  every  circuit.  They  are,  however,  perfectly 
consistent  with  Philadelphia  Bill  No.  3,  which  does  not  touch  this  matter. 

It  is  for  the  Judiciary  Committees  to  say  whether  an  increase  of  judges, 
as  they  are  asked  for  by  the  citizens  of  the  circuit,  may  not  be  the  best 
plan.  As  to  whether  in  the  Seventh  and  Eighth  Circuits  such  is  the 
case,  and  whether  Mr.  Broadhead’s  division  is  a  convenient  one,  the 
Philadelphia  Committee,  having  no  knowledge,  make  no  suggestion. 

THE  CULBERSON  BILL. 

Of  other  bills  in  the  House  we  have  first  Mr.  Culberson’s,  proposing  : 

1.  To  raise  the  sum  necessary  to  give  original  jurisdiction  to  the  Cir¬ 
cuit  Court  to  above  $2000  (§  1). 

2.  To  give  the  right  of  removal  to  non-resident  defendants  only,  and 
where  the  sum  involved  is  above  $2000,  except  that  in  citizenship  cases, 
the  plaintiff  or  defendant  may  remove  at  any  time  before  trial  upon  affi¬ 
davit  of  prejudice*  (§  2,  §  3). 

3.  To  require  the  defendant  removing  to  do  so  when  first  called  upon  to 
plead,  and  not  merely  before  or  at  the  trial  term,  and  before  trial  as  now, 
except  in  citizenship  cases,  as  noted  before  (§  2,  §  3). 

4.  To  take  away  the  right  of  a  corporation  to  sue  in  a  United  States 
Court  a  citizen  of  a  State  in  which  it  is  carrying  on  business  or  to  be  sued  ' 
by  such  citizen  in  such  Court  or  to  remove  such  a  suit  to  such  Court  (§  3). 

5.  To  require  citizenship  suits  to  be  brought  in  the  district  of  the  plain¬ 
tiff  or  defendant ;  that  no  one  shall  be  arrested  in  one  district  for  trial  in 
another  in  a  civil  action  ;  that  original  process  shall  run  only  in  the  dis¬ 
trict  of  the  defendant’s  residence  or  where  he  is  found  when  process  is 
served:  except  citizenship  cases  as  above  (§  1). 

*  This  Bill  makes  the  law  as  it  was  by  Act  March  2,  1867,  14  Stat.  559  ;  and 
Jonas’s  Bill  and  Philadelphia  Bill  No.  2,  as  under  Act  of  June  27,  1866,  Ibid., 
page  306. 
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6.  That  interest  shall  be  excluded  in  ascertaining  the  sum  involved  (§  1). 

7.  That  no  assignee  of  commercial  paper  (except  foreign  bills)  can  sue 
when  the  assignor  could  not  (§  1). 

Of  this  bill  it  may  be  said  that  it  does  not  give  any  relief  to  the 
Supreme  Court  (except  by  excluding  from  the  Federal  Courts  a  few  cor¬ 
poration  cases)  that  the  Philadelphia  bills  do  not  give  ;  because  in  cases 
below  $5000,  and  of  course,  therefore,  in  cases  below  $2000,  no  appeal  at 
any  rate  lies  to  the  Supreme  Court.  The  feature  of  the  right  of  removal 
being  by  the  non-resident  defendant  only,  is  in  the  Philadelphia  bills.  As 
far  as  this  bill  tends  in  the  direction  of  confining  litigation  to  the  State 
Courts,  it  is  not  nearly  so  sweeping  as  the  bill  which  is  appended  to  the 
Philadelphia  Report,  and  which  is  numbered  as  No.  3. 

The  latter  bill  sends  all  cases  to  the  State  Courts  in  the  first  instance, 
and  gives  an  appeal  to  the  Federal  Courts  only  when  it  is  the  citizen  of 
the  outside  State  who  is  the  losing  party. 

The  criticism  to  be  made  upon  Mr.  Culberson’s  measure  as  compared 
with  Bill  No.  3  is,  that  the  former  deprives  the  citizen  of  the  outside 
State  of  the  recourse  to  the  Federal  Courts  guaranteed  him  by  the  Con- 
stitution  in,  perhaps,  too  large  a  class  of  cases,  namely,  all  those  which  lie 
between  $1000  and  $2000,  the  latter  sum  being  the  limit  of  the  Culberson 
bill.  The  Bill  No.  3  in  the  Philadelphia  Report  enables  a  suitor  of  an 
outside  State  to  appeal  either  to  the  Circuit  Court  or  the  proposed  Court 
of  Appeals  of  the  United  States  in  every  case  above  $1000. 

THE  PAYSON  OR  DAYIS  BILL. 

The  next  bill  is  that  introduced  by  Mr.  Payson.  This  is  exactly  the 
same  as  the  Davis  Bill  (except  a  change  of  date  as  to  when  it  is  to  go 
into  force  for  certain  purposes).  For  the  arguments  on  this  see  p.  5. 

Note  that  this  bill  provides  a  Circuit  Court  in  every  district. 

THE  TOWNSHEND  BILL. 

The  next  bill  is  that  of  Mr.  Townshend,  of  Illinois. 

It  proposes  to  enact  that  all  right  of  removal  from  State  Courts  to  the 
United  States  Courts  on  the  ground  of  citizenship,  or  where  there  is  claim 
made  against  parties  in  different  States,  shall  be  taken  away  (§  1,  §  7). 

1.  That  all  right  of  removal  from  a  State  Court  to  the  United  States 
Courts  on  the  ground  of  citizenship,  or  where  citizens  of  the  same  State 
claim  land  under  grants  of  different  States,  shall  be  taken  away  (§  1,  §  7). 

2.  That  the  right  of  removal  in  criminal  prosecution,  as  such  right  is 
secured  by  the  civil  rights  bill  legislation,  shall  be  taken  away  (§  2,  §  3, 
§  4,  §  6). 
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3.  That  a  United  States  officer  sued  in  a  State  Court  by  an  alien  shall 
only  remove  the  case  when  lie  is  sued  for  an  act  done  under  color  of  his 
office  (§  5). 

4.  That  no  corporation,  doing  business  in  a  given  State,  shall  be  deemed 
a  citizen  of  another  State,  within  the  meaning  of  the  Constitution,  giving 
a  right  to  have  recourse  to  the  Federal  Courts  in  a  suit  between  it  and  a 
citizen  of  such  State  (§  8). 

5.  That  there  shall  be  no  appeal  to  the  United  States  Supreme  Court 
from  the  highest  Court  of  a  State  in  cases  arising  under  the  revenue  laws 
of  the  State  (§9). 

6.  That  where  there  is  a  right  of  removal  to  the  Federal  Court,  the 
party  exercising  it  shall  do  so  when  he  enters  his  appearance,  instead  of  at 
or  before  the  term. 

The  merits  of  this  bill  would  be  the  diminution  in  the  number  of  the 
cases  in  the  Federal  Courts  by  the  inability  to  remove  a  suit  from  the 
State  Court,  and  also  the  cutting  off  of  certain  corporation  suits. 

The  criticisms  to  be  made  upon  it  are — 

First .  The  important  question  of  the  constitutionality  of  an  attempt  by 
Congress  to  define  the  citizenship  of  parties  litigant  is  so  doubtful  a  one 
that  the  bills  which  contain  it  should,  it  is  respectfully  suggested,  be  taken 
up  as  separate  measures.  The  Philadelphia  Bills  do  not  touch  this  point, 
and  are  therefore  not  inconsistent,  as  far  as  this  is  concerned,  with  the 
Culberson  and  the  Townshend  Bills. 

Second.  It  may  be  objected  that  the  attempt  to  deprive  a  defendant 
sued  in  a  State  not  his  own,  of  his  right  to  remove  his  case  to  a  Federal 
Court  (and  this  would  be  the  result  of  Sections  1  and  7  of  the  Townshend 
bill)  is  not  within  the  power  of  Congress. 

Third.  That  the  relief  to  the  Federal  Courts  would  only  be  partial,  as 
plaintiffs  would  choose  the  Federal  Court  in  the  first  instance;  this  criti¬ 
cism,  however,  applies  equally  well  to  the  Culberson  Bills  and  Bill  No.  2 
suggested  by  the  Philadelphia  Law  Association,  and  to  any  measure  which 
merely  prevents  the  plaintiff  from  changing  his  mind. 

The  political  question  as  to  how  far  the  civil  rights  legislation  should  be 
amended,  though  raised  by  Mr.  Townshend,  in  the  shape  of  a  change  in 
the  jurisdiction  of  the  Federal  Courts,  is  one  upon  which  the  Committee 
of  the  Law  Association  of  Philadelphia  do  not  feel  themselves  to  be  in  a 
position  to  express  an  opinion. 

The  next  and  very  comprehensive  bill  is  that  of  Mr.  Rosecrans,  of 
California. 
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THE  ROSECRAXS  BILL. 

It  enacts  that — 

1.  There  shall  be  held  a  Circuit  Court  in  every  district,  and  new  Cir¬ 
cuit  Courts  shall  be  created  in  every  district  where  there  is  now  no  sucli 
Court  (§1). 

2.  That  the  Circuit  Court  shall  have  no  appellate  jurisdiction,  except 
the  supervisory  jurisdiction  in  bankruptcy  (§  2). 

3.  That  the  Circuit  Court  may  be  held  by  each  Circuit  Justice,  Circuit 
Judge,  or  District  Judge  alone  (§  4). 

4.  That  there  shall  be  one  new  Circuit  Judge  for  each  other  circuit, 
and  for  the  Second,  Fifth,  and  Eighth  Circuits  two  new  Circuit  Judges 

(§  5). 

5.  That  there  shall  be  a  Circuit  Court  of  Appeals  in  each  circuit,  which 
shall  consist  of  two  Supreme  Court  Justices,  the  Circuit  Judges  (/.  e.,  2  or 
3)  and  two  District  Judges,  and  of  this  Court  three  shall  be  a  quorum 

(§  7). 

6.  That  all  appeals  from  the  District  or  Circuit  Court  shall  lie  to  the 
Circuit  Court  of  Appeals,  except  those  in  the  District  Court  of  $o00  or 
below,  and  except  those  in  the  Circuit  Court  of  $2000  or  below  ;  all  ap¬ 
peals  in  which  there  is  now  no  money  limit  shall  go  to  the  Circuit  Court 
of  Appeals  (§  10). 

7.  That  appeals  in  criminal  cases,  when  allowed  by  a  judge  of  the  Cir¬ 
cuit  Court  of  Appeals  and  involving  a  fine  over  $1000,  or  more  than  a 
year’s  imprisonment,  shall  lie  to  the  latter  Court  (§  13). 

8.  That  the  Circuit  Court  of  Appeals  shall  sit  in  Boston,  Xew  York, 
Philadelphia,  Richmond,  Xew  Orleans,  Cincinnati,  Chicago,  St.  Louis, 
and  San  Francisco  (§  14). 

9.  That  an  appeal  from  the  Circuit  Court  of  Appeals  shall  lie  to  the  Xa- 
tional  Court  of  Appeals  in  cases  above  $10,000  ;  in  cases  under  a  law  or 
treaty  of  the  United  States,  and  where  the  Court  below  will  certify  that 
the  question  requires  an  appeal  (§  15). 

10.  That  the  Xational  Court  of  Appeals  shall  consist  of  the  judges  of 
the  United  States  Supreme  Court,  who  shall  sit  in  two  separate  divisions 
of  nine  judges  each  (§  17). 

11.  That  the  Xational  Court  of  Appeals  shall  sit  at  the  seat  of  govern¬ 
ment  (§  20). 

12.  That  the  Supreme  Court  of  the  United  States  shall  consist  of  18 
justices,  including  the  Chief  Justice  (§  24). 
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13.  That  appeals  shall  lie  from  the  National  Court  of  Appeals  to  the 
Supreme  Court. 

(a)  In  cases  above  $100,000. 

( b )  When  either  division  of  the  National  Court  of  Appeals  cannot 
render  a  unanimous  decision. 

(c)  When  a  majority  of  any  division  thinks  that  a  previous  decision 
of  the  Supreme  Court  or  of  the  National  Court  of  Appeals  is  wrong. 

(f i)  And  questions  deemed  important  by  the  Supreme  Court. 

The  merits  of  this  bill  are  those  of  the  Davis  Bill,  supra,  p.  5,  and 
also  some  of  those  of  the  Manning  Bill,  supra ,  p.  6  ;  and  the  further 
merit  that  the  feature,  as  to  the  divisional  plan  of  hearing  cases  by  sections 
of  the  Court,  is  constitutional  in  the  Rosecrans  Bill,  and  is  very  ingeni¬ 
ously  devised. 

Apart  from  the  complicated  machinery,  the  defects  of  this  bill  are  : — 

First.  That,  like  the  Davis  Bill,  it  substantially  makes  the  decision  of 
the  Circuit  Court  of  Appeals  final  in  all  cases  of  $10,000  and  below, 
thereby  making  these  tribunals  really  Supreme  Courts  for  all  but  a  minor¬ 
ity  of  the  cases. 

Second.  That  it  gives  no  adequate  review  of  the  decisions  of  District 
Court  cases  of  $500  and  below,  or  of  Circuit  Court  decisions  of  $2000  or 
below. 

Third.  That,  unlike  the  Philadelphia  Bills,  it  does  not  give  an  adequate 
Court  of  Review  sitting  in  each  district. 

THE  WILSON  OF  IOWA  BILL. 

Mr.  Wilson’s  Bill  provides  : 

That  in  order  that  a  suit  between  citizens  of  different  States  shall  be 
brought  in  the  United  States  the  sum  involved  shall  exceed  $2000,  instead 
of  $500  as  now. 

There  is  a  provision  to  this  effect  in  Mr.  Culberson’s  Bill.  Philadelphia 
Bill  No.  3  takes  the  intermediate  sum  of  $1000. 

THE  BAYNE  BILL 

gives  the  District  Judges  six  thousand  dollars  a  year  and  the  Circuit 
Judges  seven. 

THE  DORSHEIMER  BILLS  Nos.  1  and  2 

are  the  same  as  Philadelphia  Bill  No.  1  (see  pp.  11  and  26),  and  No.  2 
(see  pp.  17  and  26)  ;  and  are  the  same  as  Mitchell  Senate  Bills  Nos.  1,  2. 

THE  O’NEILL  BILL 

is  the  same  as  Philadelphia  Bill  No.  3  (see  pp.  18  and  27),  and  Bayard 
Senate  Bill. 
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The  Text  of  the  Bills  now,  February,  1884,  before  the  Thirty- 
eighth  Congress  affecting  the  Matter  of  Appeals  in  the 
Courts  of  the  United  States. 

S.  471.  Introduced  by  Senator  Lafham,  of  New  York,  December  10, 1883, 
by  unanimous  consent,  read  twice,  and  referred  to  the  Committee  on  the 
Judiciary. 

A  bill 

To  provide  for  courts  of  review  in  the  various  circuits  of  the  United 
States,  and  to  regulate  the  practice  in  civil  and  criminal  cases  in  the 
courts  of  the  United  States. 

Be  it  enacted  by  the  Senate  and.  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled :  That  in  each  judicial  circuit 
of  the  United  States  a  court  of  review  is  established.  The  circuit  justice, 
the  circuit  judge,  and  the  several  district  judges  within  the  circuit  shall 
be  the  judges  of  said  court;  but  no  judge  shall  sit  in  review  of  a  decision 
made  by  him.  The  circuit  justice,  or,  in  his  absence,  the  circuit  judge, 
if  present,  presides  in  said  court.  If  both  be  absent,  the  district  judge 
senior  in  office  present  presides.  Three  judges  are  required  to  form  a 
quorum.  In  the  absence  of  a  quorum,  any  judge  present  may  adjourn 
the  court  from  day  to  day,  or  without  day. 

Sec.  2.  That  the  said  court  shall  be  a  court  of  record,  and  shall  have 
a  seal,  the  form  and  device  of  which  it  shall  prescribe,  and  shall  be  desig¬ 
nated  the  United  States  Circuit  Court  of  Review.  It  shall  have  a  clerk, 
to  be  appointed  by  the  circuit  judge.  Such  clerk  may,  with  the  approval 
of  the  court,  appoint  a  deputy,  who  in  case  of  the  death,  resignation,  or 
removal  of  the  clerk  by  the  court  shall  be  the  clerk  until  another  is 
appointed.  The  clerk  shall  take  the  oath  and  give  the  bond  and  sureties 
prescribed  by  law  for  clerks  of  the  circuit  courts,  and  shall  be  allowed 
the  same  compensation  now  allowed  by  law  to  the  clerks  of  the  circuit 
courts,  and  shall  have  like  remedies  therefor.  Process  shall  run  in  the 
name  of  the  United  States,  and  be  tested  in  the  name  of  the  Chief  Justice 
of  the  Supreme  Court  of  the  United  States,  and  shall  be  under  the  seal 
of  the  court  and  signed  by  the  clerk  or  his  deputy. 

Sec.  3.  That  a  deputy  marshal  of  the  United  States,  appointed  by  the 
marshal  of  the  district  within  which  the  stated  terms  of  the  court  of 
review  are  held,  upon  the  nomination  of  the  circuit  judge,  shall  attend 
the  sessions  of  said  court,  and  in  respect  to  taking  charge  of  the  property 
of  the  United  States  used  by  the  court  or  its  members,  and  to  the  appoint¬ 
ment  of  assistants  and  messengers,  with  the  approval  of  the  circuit  judge, 
shall  have  the  same  powers  and  receive  the  same  compensation  as  by  law 
provided  for  the  marshal  of  the  Supreme  Court  of  the  United  States; 
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and  he  shall,  under  the  direction  of  the  Attorney-General  of  the  United 
States,  provide  for  all  the  incidental  expenses  of  the  court,  including  the 
compensation  for  crier,  assistants,  bailiffs,  and  messengers. 

Sec.  4.  That  the  stated  terms  of  said  court  of  review  shall  be  held  in 
the  several  judicial  circuits  at  the  following  places:  The  first  circuit,  in 
the  city  of  Boston;  the  second  circuit,  in  the  city  of  New  York;  the 
third  circuit,  in  the  city  of  Philadelphia ;  the  fourth  circuit,  in  the  city  of 
Richmond;  the  fifth  circuit,  in  the  city  of  New  Orleans;  the  sixth  circuit, 
in  the  city  of  Louisville;  the  seventh  circuit,  in  the  city  of  Chicago;  the 
eighth  circuit,  in  the  city  of  ;  the  ninth  circuit,  in  the  city  of 

San  Francisco.  The  first  terms  of  said  courts  shall  be  held  at  the  places 
aforesaid  on  a  day  not  later  than  sixty  days  from  the  passage  of  this  act, 
to  be  fixed  by  the  Attorney-General  of  the  United  States,  and  of  which 
public  notice  shall  be  given  by  him.  At  such  time  the  several  courts  of 
review  shall,  by  order  to  be  entered  of  record,  appoint  the  times  at  which 
the  stated  terms  of  said  courts  shall  thereafter  be  held,  which  times  may 
thereafter,  from  time  to  time,  be  changed  by  the  court  in  the  same  man¬ 
ner  :  Provided ,  That  at  least  two  terms  of  said  courts  shall  be  held  in 
each  year.  Special  terms  of  said  courts  may  also  be  held  at  such  times 
and  at  such  places  within  the  several  circuits  as,  in  the  judgment  of  the 
court,  the  public  interest  may,  from  time  to  time,  require.  As  courts  of 
equity  and  of  admiralty  the  courts  of  review  shall  be  always  open. 

Sec.  5.  That  the  said  courts  of  review,  respectively,  shall  adopt  such 
rules  as  they  may  deem  proper  for  the  regulation  of  their  respective  courts, 
and  for  the  conduct  of  business  therein,  not  inconsistent  with  law  and  the 
general  rules  of  the  Supreme  Court  of  the  United  States,  and  may,  from 
time  to  time,  alter,  revise,  or  add  to  the  same.  Every  judge  who,  in 
pursuance  of  the  provisions  of  this  act,  shall  attend  in  the  court  of  review 
shall  be  allowed  for  his  reasonable  expenses  of  attendance  the  sum  of  ten 
dollars  per  day  during  such  attendance,  to  be  certified  by  the  clerk,  and 
paid  by  the  marshal  of  the  district  in  which  said  court  shall  be  held,  and 
the  same  allowed  the  marshal  in  his  accounts  with  the  United  States. 
Every  court  of  review  shall  have  power  to  issue  writs  of  error,  mandamus, 
habeas  corpus,  and  such  other  writs  as  may  be  necessary  or  appropriate 
to  the  exercise  of  its  jurisdiction  and  agreeable  to  the  principles  and 
usages  of  law,  and  to  authorize  and  enforce  the  execution  thereof.  Pro¬ 
cess  issued  by  the  court  of  review,  unless  otherwise  ordered,  may  be 
directed  to  the  marshal  of  any  district  within  the  circuit,  and  executed 
by  such  marshal  within  his  district  according  to  the  manner  of  executing 
like  process  under  existing  law.  When  necessary,  several  processes  for 
the  same  purpose  may  issue  to  the  several  marshals  within  the  circuit. 

Sec.  6.  That  where  by  existing  laws  the  final  judgment  of  a  district 
court  in  a  civil  action  at  law  may  be  re-examined  in  the  circuit  court 
upon  a  writ  of  error,  such  final  judgment  may  hereafter  be  re-examined 
in  the  court  of  review  of  the  circuit  within  which  such  judgment  was 
rendered,  in  the  same  manner  and  upon  like  security  as  such  judgments 
are  now  re-examined  in  the  circuit  court.  The  final  judgment  of  any 
circuit  court  in  a  civil  action  at  law  commenced  therein,  or  removed 
there  from  a  court  of  the  State,  in  a  suit  where  the  matter  in  dispute, 
exclusive  of  costs,  exceeds  the  sum  or  value  of  five  hundred  dollars,  may 
hereafter  be  re-examined  by  the  court  of  review  of  the  circuit  within 
which  said  judgment  was  rendered,  in  the  same  manner  and  upon  like 
security  as  a  final  judgment  of  the  circuit  court  is  now  re-examined  in 
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the  Supreme  Court  of  the  United  States:  Provided,  That  the  Supreme 
Court  of  the  United  States  may,  from  time  to  time,  bv  general  rules, 
prescribe  the  time  within  which,  and  the  method  by  which,  judgments  in 
actions  at  law  may  be  reviewed  in  the  courts  of  review,  and  the  amount 
and  form  of  security  to  be  given  in  order  to  render  such  writ  of  error 
effectual,  as  well  as  the  amount  and  form  of  security  to  cause  such  writ 
to  operate  as  a  supersedeas  or  as  a  stay  of  proceedings.  The  court  of 
review  may  affirm,  modify,  or  reverse  any  judgment  of  a  district  or  a 
circuit  court  in  an  action  at  law  brought  before  it  for  review  as  aforesaid, 
or  may  direct  such  judgment  to  be  entered,  or  a  new  trial  to  be  had,  or 
such  other  proceedings  to  be  taken  in  the  court  below  as  the  justice  of 
the  case  may  require.  The  judgment  or  decision  of  the  court  of  review 
upon  a  writ  of  error  shall  be  remitted  to  the  proper  court  below,  and  be 
there  enforced  according  to  law.  When  a  final  decree  is  rendered  by  a 
district  court  in  a  civil  case  of  admiralty  and  maritime  jurisdiction, 
where  the  matter  in  dispute  exceeds  the  sum  or  value  of  fifty  dollars, 
exclusive  of  costs,  an  appeal  is  allowed  to  the  court  of  review  of  the  cir¬ 
cuit  within  which  such  decree  was  rendered,  in  the  same  manner  and 
upon  like  security  as  an  appeal  from  such  a  decree  is  now  allowed  and 
taken  to  the  circuit  court.  Such  appeal  shall  not  remove  the  case  into 
the  court  of  review,  except  for  the  purpose  of  a  rehearing  in  said  court 
upon  the  law  and  the  facts,  according  to  the  course  and  practice  of  courts 
of  admiralty  as  distinguished  from  courts  of  law ;  and  all  orders  in  respect 
to  the  preservation  of  property  in  custody,  to  the  sale  thereof  if  found 
perishable,  to  the  surrendering  the  same  on  a  stipulation  for  value,  or  to 
the  requiring  new  security,  and  all  other  necessary  or  proper  orders  not 
affecting  the  rehearing  or  decision  in  the  appellate  court,  may  be  made 
in  the  district  court,  after  appeal  taken,  in  the  same  manner  as  if  no 
appeal  had  been  taken  in  the  case.  Upon  such  appeal,  the  testimony 
taken  in  the  district  court,  as  settled  by  the  district  judge,  shall  be  trans¬ 
mitted  to  the  court  of  review,  and  may  there  be  used  in  evidence  on  the 
appeal,  saving  to  each  party  the  right  to  take  the  depositions  of  the  same 
witnesses,  or  either  of  them,  if  he  so  elect.  When  by  existing  law,  or 
the  existing  admiralty  rules  of  the  Supreme  Court  of  the  United  States, 
further  proof  may  be  taken  in  a  circuit  court  upon  an  admiralty  appeal, 
such  proof  may  hereafter  be  taken  in  the  same  manner  in  the  court  of 
review.  In  determining  an  admiralty  appeal  the  court  of  review  may 
affirm,  modify,  or  reverse  the  decree  appealed  from,  and  shall  direct  such 
decree  as  the  justice  of  the  case  requires.  Its  decision  shall  be  remitted 
to  the  proper  district  court,  together  with  any  further  proofs,  pleadings, 
or  other  proceedings  had  in  the  court  of  review,  and  its  mandate  to  the 
.said  district  court  in  respect  to  the  decree,  which  being  there  recorded  a 
final  decree  shall  be  entered  in  accordance  therewith  in  the  district  court, 
and  the  same  there  executed;  but  an  appeal  from  such  decree,  according 
to  the  course  and  practice  of  courts  of  admiralty  as  distinguished  from 
courts  of  law,  may  be  taken  to  the  Supreme  Court  of  the  United  States 
in  the  cases  and  according  to  the  method  hereinafter  prescribed.  When 
upon  an  admiralty  appeal  in  the  court  of  review  the  ascertainment  of  the 
amount  of  damages,  or  of  any  other  amount  or  incidental  fact,  shall 
become  necessary,  said  court  may  direct  a  reference  to  a  commissioner  of 
the  circuit  court,  or  other  fit  person,  to  ascertain  and  report  the  same  to 
the  court  of  review,  subject  to  exception  and  confirmation  therein;  and 
said  court  may  prescribe  rules  for  the  conduct  of  references  and  the  con- 
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firmation  of  reports  made  therein,  and  may  from  time  to  time,  by  rules 
not  inconsistent  with  the  provisions  of  this  act,  regulate  the  taking  of 
admiralty  appeals  to  such  court  of  review,  and  prescribe  the  manner, 
time,  and  effect  of  taking  the  same,  as  also  the  security  to  be  given  upon 
taking  the  same,  and  the  manner  and  time  of  taking  further  proof  upon 
such  appeals.  From  all  final  decrees  of  a  circuit  or  district  court  in 
cases  of  equity  jurisdiction,  when  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  the  sum  or  value  of  five  hundred  dollars,  an  appeal  to  the  court 
of  review  of  the  circuit  within  which  such  decree  was  rendered  shall  be 
allowed  and  taken  in  the  same  manner  and  with  like  effect  as  appeals  in 
such  cases  are  now  allowed  and  taken  to  the  Supreme  Court  of  the 
United  States,  and  the  said  court  of  review  is  required  to  receive,  hear, 
and  determine  such  appeals  as  such  appeals  are  now  received,  heard,  and 
determined  by  the  Supreme  Court  of  the  United  States.  The  decision  of 
the  court  of  review  upon  such  appeal  shall  be  remitted  to  the  proper 
circuit  or  district  court,  and  be  there  entered  and  enforced  according;  to 
law.  From  a  decree  so  entered  upon  the  direction  of  the  court  of  review 
an  appeal  shall  be  allowed  to  the  Supreme  Court  of  the  United  States  in 
the  cases  and  according  to  the  manner  hereinafter  provided.  And  in  all 
other  cases  where  by  existing  laws  a  review  of  a  decision,  determination, 
or  order  made  by  a  district  or  a  circuit  court,  or  by  a  judge  of  said  courts, 
may  be  had,  a  review  may  hereafter  be  had  in  the  same  manner,  and  with 
like  effect,  in  the  court  of  review  of  the  circuit  within  which  the  decision 
was  rendered.  Whenever,  upon  the  decision  of  any  cause,  the  judges  of 
the  court  of  review  hearing  the  same  shall  be  equally  divided  in  opinion 
as  to  the  decision  proper  to  be  made  therein,  an  order  shall  be  entered, 
as  of  course,  directing  a  reargument  of  the  cause;  and  if  upon  such  rear¬ 
gument  the  judges  hearing  the  same  shall  be  equally  divided  in  opinion  as 
to  the  decision  proper  to  be  made,  the  judgment,  decree,  or  order  under 
review  shall  stand  as  affirmed,  and  such  decision  shall  be  re-examined  by 
the  Supreme  Court  of  the  United  States  as  in  other  cases  like  in  charac¬ 
ter,  without  regard  to  the  amount  or  value  involved.  Where,  upon  a 
writ  of  error  or  appeal,  the  judgment  or  decree  appealed  from  is  affirmed 
by  the  court  of  review,  that  court  shall  adjudge  to  the  respondent  in  error 
or  appeal  just  damages  for  his  delay,  at  its  discretion.  Where  a  writ  of 
error  or  appeal  to  the  court  of  review  is  duly  taken  by  both  parties,  a 
transcript  of  the  record  filed  in  the  court  of  review  by  either  party  may 
be  used  on  both  appeals  or  writs  of  error,  and  both  parties  shall  be  heard 
thereon  as  if  records  had  been  filed  by  both  parties.  Citations  issued  out 
of  the  court  of  review  shall  be  signed  by  one  of  the  judges  of  that  court. 

Sec.  7.  That  the  final  judgment  of  any  circuit  or  district  court  in  a 
criminal  case  may  be  re-examined  as  to  any  material  and  substantial  mat¬ 
ter  appearing  upon  the  face  of  the  record,  by  the  court  of  review  of  the_ 
circuit  within  which  such  judgment  was  rendered,  upon  a  writ  of  error  to 
be  sued  out  within  thirty  days  from  the  entry  of  such  judgment ;  but  no 
such  writ  of  error  shall  operate  as  a  stay  of  proceedings,  unless  so 
ordered  by  the  circuit  judge.  When  a  stay  of  proceedings  is  so  ordered 
the  accused  shall  be  allowed  to  give  bail,  in  such  sum  as  the  circuit  judge 
shall  determine,  for  his  appearance  at  such  time  and  place  as  shall  then  be 
fixed,  and  at  such  other  times  and  places  as  may  thereafter  be  fixed  by 
such  judge.  Where  in  a  criminal  case  an  exception  is  duly  taken  to  any 
part  of  the  charge  of  the  court  to  the  jury,  upon  the  request  of  the  accused 
the  said  charge  and  exceptions  as  settled  by  the  judge,  may  be  incorpo- 
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rated  in  the  record  while  in  the  court  below,  and  form  a  part  thereof;  and 
questions  ot  law  so  presented  may  be  reviewed  in  the  court  of  review  upon 
wiit  of  eiior  taken  as  aforesaid.  TV  hen,  upon  such  writ  of  error,  a  deter¬ 
mination  is  made  by  the  court  of  review,  or,  by  reason  of  an  equal  divi- 
sion  of  opinion  having  occurred  in  the  court  of  review  by  the  Supreme 
Court  of  the  United  States  as  hereinbefore  provided,  the  appellate  court 
is  empowered  to  transmit  the  record  to  the  court  where  the  judgment  re¬ 
viewed  was  entered,  and  to  direct,  as  the  case  may  be,  that  the  judgment 
stand  affirmed,  or  that  the  accused  be  discharged,  or  that  a  new  trial  be 
had,  or,  if  the  accused  has  been  released  on  bail,  that  such  court  proceed 
to  pass  sentence  anew\  W  here,  in  the  trial  of  a  criminal  case,  a  question 
shall  be  made  in  respect  to  the  admission  or  exclusion  of  testimony,  or 
any  other  matter,  which  question  the  judge  trying  the  case  shall  deem  of 
sufficient  importance  to  be  certified  to  the  court  of  review  for  its  opinion 
thereon,  such  question,  with  the  special  circumstances  under  which  it 
aro>e,  may,  after  the  rendition  of  the  verdict  and  before  sentence,  upon 
the  application  of  the  accused,  be  stated  by  the  judge,  and  certified  by  him 
to  the  court  of  review  of  the  circuit;  and  thereupon  the  said  court  of  re¬ 
view  shall  have  jurisdiction  to  hear  and  determine  the  said  question,  and 
to  certify  its  decision  thereof  to  the  court  wherein  said  case  is  pending 
and  thereupon  the  said  court  below  shall  be  authorized  to  grant  a  new* 
trial,  or  make  such  other  order  or  judgment  in  the  case  as  justice  requires. 
JdiU  no  question  reviewable  upon  certificate  as  aforesaid  shall  be  heard  or 
determined  upon  writ  of  error.  Any  certificate  made  to  said  court  of 
review  as  aforesaid  may  be  sent  back  for  amendment  as  to  any  imperfect 
statement  m  the  same,  and  may  then  be  amended  as  the  court  below  shall 
thmk  fit.  ^  hen  a  question  is  certified  as  provided  in  this  section,  the 
entry  of  judgment  in  the  case  is  thereby  stayed  pending  the  determination 
o  sue  i  question  ;  and,  if  so  ordered  by  the  judge  trying  the  case,  the  ac¬ 
cused  may  be  released  from  custody  on  giving  bail,  in  a  sum  to  be  fixed  by 
the  judge,  for  his  appearance  at  such  time  and  place  as  the  said  jiuffie  shall 
fix,  to  receive  judgment  and  to  abide  the  order  of  the  court,  or! in  the 
discretion  of  the  judge,  he  may  be  detained  in  custody  until  the  court  of 
review  shall  have  transmitted  to  the  court  below  its  opinion  upon  the  ques¬ 
tion  so  certified.  When  any  question  occurs  on  the  hearing  or  trial  of  any 
criminal  case  before  a  circuit  court  held  by  more  than  one  judge,  upon 
which  the  judges  holding  such  court  do  not  agree  in  opinion,  the  point 
upon  which  they  disagree  shall  be  certified  by  them  to  the  court  of  review 
of  the  circuit,  and  such  point  shall  thereupon  be  decided  by  the  court  of 
review,  and  its  decision  shall  be  remitted  to  such  circuit  court,  and  be 
there  entered  of  record,  and  shall  have  effect  according  to  the  nature  of 
such  judgment  and  order :  Provided,  That  when,  in  the  opinion  of  the 
court  of  review,  any  point  certified  to  such  course  in  a  criminal  case,  by 
virtue  of  this  act,  is  of  sufficient  difficulty  and  importance  to  be  decided 
by  the  Supreme  Court  ot  the  United  States,  the  court  of  review  may,  of 
its  own  motion,  and  either  before  or  after  hearing  argument  thereon,  re¬ 
certify  the  point  to  the  Supreme  Court  of  the  United  States,  and  such 
point  shall  be  finally  decided  by  the  Supreme  Court  of  the  United  States 
in  the  same  manner  and  with  like  effect  as  points  certified  to  the  Supreme 
Court  from  a  circuit  court  under  existing  laws  are  now  decided  :  Provided 
also,  1  hat  in  criminal  cases,  defects  in  matters  of  form  and  any  variance 
or  ambiguity  of  expression  or  joinder  of  offences,  considered  by  the  court 
not  to  be  material  to  the  merits  of  the  case,  and  not  prejudicial  to  the  ac- 
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cused  in  his  defence,  shall  be  disregarded:  Provided,  further,  That  no 
review  shall  be  had  in  a  criminal  case  where  the  sentence  does  not  impose 
an  imprisonment  exceeding  ,  or  a  fine  exceeding 

,  unless  permitted  by  order  of  the  judge  passing  such  sentence. 

Sec.  8.  That  in  a  civil  action  at  law  the  decision  of  the  court  of  review 
upon  a  question  of  fact  is  final  ;  but  a  review,  upon  the  law,  of  a  final 
judgment  entered  by  direction  of  a  court  of  review  may  be  had  in  the 
Supreme  Court  of  the  United  States  upon  a  writ  of  error,  and  in  the 
manner  now  provided  by  law  for  the  review  of  a  judgment  in  the  circuit 
court,  whenever  the  matter  in  controversy  exceeds  the  sum  or  value  of 
ten  thousand  dollars,  or  where  the  adjudication  involves  a  question  as  to 
the  construction  of  the  Constitution  of  the  United  States  or  a  treaty  or  law 
of  the  United  States,  or  where  the  court  of  review  shall  certify  that  the  ad¬ 
judication  involves  a  legal  question  of  sufficient  importance  to  require  that 
the  final  decision  thereof  should  be  made  by  the  Supreme  Court  of  the  Uni¬ 
ted  States.  Such  writ  of  error  shall  be  sued  out  and  taken  within  one  year 
after  the  entry  of  the  judgment  to  be  reviewed.  Upon  such  writ  of  error 
the  Supreme  Court  of  the  United  States  may  modify,  affirm,  or  reverse 
the  judgment  brought  before  it,  or  may  direct  that  a  judgment  be  rendered, 
or  a  new  trial  had,  or  such  other  proceeding  taken  in  the  proper  court  as 
the  justice  of  the  case  may  require.  The  decision  of  the  Supreme  Court 
upon  such  writ  of  error  shall  be  remitted  to  the  proper  circuit  or  district 
court,  to  be  there  enforced  according  to  law.  Appeals  shall  be  allowed 
from  decrees  in  equity  entered  by  direction  of  the  courts  of  review  to  the 
Supreme  Court  of  the  United  States  in  causes  where  the  matter  in  con¬ 
troversy  exceeds  the  sum  or  value  of  ten  thousand  dollars,  in  the  manner 
now  provided  by  law  for  taking  appeals  in  like  causes  from  the  circuit 
court,  and  with  like  effect.  In  civil  cases  of  admiralty  and  maritime 
jurisdiction,  where  the  matter  in  controversy  exceeds  the  sum  or  value  of 
ten  thousand  dollars,  or  where  the  adjudication  involves  a  question  as  to 
the  construction  of  the  Constitution  of  the  United  States  or  a  treaty  or 
law  of  the  United  States,  or  where  the  court  of  review  shall  certify  that 
the  adjudication  involves  a  legal  question  of  sufficient  importance  to  re¬ 
quire  that  the  final  decision  thereof  should  be  made  by  the  Supreme  Court 
of  the  United  States,  an  appeal,  according  to  the  course  and  practice  of 
courts  of  admiralty,  shall  be  allowed  and  taken  to  the  Supreme  Court  of 
the  United  States  from  a  final  decree  entered  by  direction  of  a  court  of 
review,  in  like  manner  and  upon  like  security  as  appeals  are  now  allowed 
and  taken  from  the  final  decree  of  a  circuit  court  in  civil  cases  of  admi¬ 
ralty  and  maritime  jurisdiction.  Upon  such  appeal  the  Supreme  Court  of 
the  United  States  shall  render  such  decision  as  the  justice  of  the  case  re¬ 
quires,  and  by  its  mandate  to  the  proper  district  court  direct  the  proper 
decree  to  be  there  entered  and  enforced  as  is  now  done  in  cases  of  appeal 
from  the  decree  of  a  circuit  court. 

Sec.  9.  That  all  civil  causes  pending  unheard  in  a  circuit  court  upon 
a  writ  of  error  or  appeal  at  the  passage  of  this  act  shall  be  heard  and 
determined  in  the  court  of  review  of  the  circuit  in  the  same  manner  and 
with  like  effect  as  if  the  same  were  pending  in  the  court  of  review  upon 
writ  of  error  or  appeal  taken  as  provided  by  this  act ;  and  after  the  pas¬ 
sage  of  this  act  the  several  circuit  courts  of  the  United  States  shall  have 
no  jurisdiction  of  any  case  upon  writ  of  error  or  appeal  which  has  not  pre¬ 
viously  been  submitted  for  decision. 

Sec.  10.  That  there  shall  be  appointed  by  the  President,  with  the  ad- 


vice  and  consent  of  the  Senate,  within  eacli  of  the  judicial  circuits  of  the 
United  States,  an  additional  district  judge,  and  iri  each  of  the  following- 
named  circuits,  to  wit,  the  second  circuit,  ° 

two  additional  district  judges.  Every  such  judge  is  empowered  and  re¬ 
quired  to  hold  in  any  of  the  districts  composing  the  circuit  any  district  or 
circuit  court  authorized  by  law  to  be  holden  in  such  district  by  a  district 
judge,  vs  lienee  er  such  judge  shall  have  been  assigned  to  such  district  and 
duty  by  the  circuit  judge  in  the  manner  herein  provided.  Any  additional 
district  judge  may  be  assigned  by  the  circuit  judge  to  any  judicial  duty 
in  any  one  or  more  of  the  judicial  districts  within  the  circuit,  by  an  assign¬ 
ment  m  writing,  and  such  assignment  may  at  any  time  be  modified^or 
revoked  by  the  circuit  judge.  Whenever  such  assignment  shall  have  been 
made  as  aforesaid,  and  shall  have  been  duly  recorded,  from  and  after  such 
lecoiding  thereof  until  the  same  shall  be  revoked  by  the  circuit  jiuUe, 
and  such  revocation  be  recorded  as  aforesaid,  the  said  additional  judo-J 
shall  have  authority,  according  to  the  terms  of  such  assignment,  to  hotel 
any  regular  or  special  terms  of  court  authorized  bylaw  to  be  holden  within 
such  district  by  a  district  judge,  and  may  sit  in  the  court  of  review  as  a 
member  thereof  in  the  same  manner  as  any  district  judge  within  such 
circuit,  and  in  any  judicial  proceeding  may  make  any  order,  or  hear  and 
determine  any  matter  or  thing  authorized  by  law  to  be  made  or  heard  or 
determined  by  the  district  judge  of  such  district,  both  in  and  out  of  court. 
Ihere  shall  be  allowed  to  every  circuit  judge  a  salary  and  compensation 
foi  his  expenses  of  travel  and  attendance  at  terms  of  court  equal  to  that 
allowed  to  the  chief  judge  of  the  highest  court  of  any  State  within  his  cir¬ 
cuit,  and  to  every  district  judge  a  salary  and  compensation  equal  to  that 
allowed  to  the  judges  of  the  highest  court  of  the  State  in  which  he  resides: 
Provided ,  That  the  salary  of  any  circuit  or  district  judge  shall  not  be  less 
than  that  now  allowed  by  law.  The  circuit  judge  may  from  time  to  time, 
as  the  public  interest  shall  seem  to  him  to  require,  appoint  terms  of  the 
circuit  court  to  be  held  by  the  additional  judge  in  any  district  to  which 
such  judge  shall  have  been  assigned,  and  may,  if  lie  deem  it  advisable, 
pi  escribe  the  character  of  the  causes  to  be  heard  at  such  terms.  Any 
term  of  the  circuit  or  district  court  may  be  held  during  the  pendency  of 
any  other  term  of  the  said  court,  and  without  being  affected  by  the  pen¬ 
dency  of  such  other  term.  1 


S.  988.  Introduced  January  9,  1884,  by  unanimous  consent,  by  Senator 
dfctaryLS’  °*  Kansas’  read  twice  aud  reterred  t0  the  Committee  on  the  Ju- 


A  BILL 


Further  to  define  and  limit  the  appellate  jurisdiction  of  the  Supreme  Court 

of  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  the  final  judgment  or  de 
creeof  the  Supreme  Court  of  the  District  of  Columbia  in°any  case  in 
winch  a  question  has  been  necessarily  decided  involving  the  construction 
of  the  Constitution,  or  any  law  or  treaty  of  the  United  States  or  in  which 
the  United  States  is  a  party,  may  be  reviewed  in  the  Supreme  Court  of 
the  United  States,  upon  writ  of  error,  in  the  same  manner  and  under  the 
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same  regulations  as  are  provided  in  cases  of  writs  of  error  on  judgments 
rendered  in  a  circuit  court. 

Sec.  2.  That  section  four  of  the  act  entitled  “An  act  to  create  an  ad¬ 
ditional  associate  justice  of  the  Supreme  Court  of  the  District  of  Colum¬ 
bia,  and  for  the  better  administration  of  justice  in  said  District,”  approved 
February  twenty-fifth,  eighteen  hundred  and  seventy-nine,  be,  and  the 
same  is  hereby,  repealed. 


S.  628.  Introduced  by  Senator  Jonas,  of  Louisiana,  December  12,  1883, 
by  unanimous  consent,  read  twice,  and  referred  to  the  Committee  on  the 
Judiciary. 

A  BILL 

To  repeal  an  act  entitled  44  An  act  to  amend  an  act  entitled  4  An  act  for 
the  removal  of  causes  in  certain  cases  from  State  courts,’  approved  July 
twenty-seventh,  eighteen  hundred  and  sixty-six,”  approved  March 
second,  eighteen  hundred  and  sixty-seven,  and  also  to  repeal  the  third 
paragraph  of  section  six  hundred  and  thirty-nine  of  the  Revised 
Statutes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled ,  That  the  act  entitled  44  An  act 
to  amend  an  act  entitled  4  An  act  for  the  removal  of  causes  in  certain  cases 
from  State  Courts,’  approved  July  twenty-seventh,  eighteen  hundred  and 
sixty-six,”  approved  March  second,  eighteen  hundred  and  sixty-seven, 
and  also  the  third  paragraph  of  section  six  hundred  and  thirty-nine  of  the 
Revised  Statutes,  be,  and  the  same  are  hereby,  repealed. 


S.  301.  Introduced  December  5,  1883,  by  unanimous  consent,  by  Senator 
Cameron,  of  Wisconsin,  read  twice,  and  referred  to  the  Committee  on  the 
Judiciary. 

A  BILL 

To  provide  for  a  second  circuit  judge  for  the  seventh  judicial  circuit  of  the 

United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled ,  That  in  addition  to  the  circuit 
judge  now  provided  by  law  for  the  seventh  judicial  circuit  of  the  United 
States  a  second  circuit  judge  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  for  said  circuit,  who  shall  have 
all  and  the  same  powers  and  jurisdiction  conferred  by  and  be  subject  to 
all  the  provisions  of  law  now  or  hereafter  existing  relating  to  the  office 
and  duty  of  circuit  judges;  and  he  shall  receive  the  same  salary  now  or 
hereafter  provided  for  circuit  judges  of  the  United  States. 


S.  1707.  Introduced  March  4,  1884,  by  unanimous  consent,  by  Senator 
Mitchell,  of  Pennsylvania,  read  twice,  and  referred  to  the  Committee  on 
the  Judiciary.  See  Dorslieimer  House  Bill  No.  1  (Phila.  Bill  No.  1),  p.  11. 

S.  1708.  Introduced  March  4,  1884,  by  unanimous  consent,  by  Senator 
Mitchell,  of  Pennsylvania,  read  twice,  and  referred  to  the  Committee  on 
the  Judiciary.  See  Dorslieimer  House  Bill  No.  2  (Phila.  Bill  No.  2),  p.17. 

S.  1722.  Introduced  March  4,  1884,  by  unanimous  consent,  by  Senator 
Bayard,  of  Delaware,  read  twice,  and  referred  to  the  Committee  on  the  Ju¬ 
diciary.  See  O’Neill  House  Bill  (Phila.  Bill  No.  3;,  p.  18. 
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H.  R.  2353.  Introduced  January  7,  1884,  bv  Mr.  Broadiiead,  of  Missouri, 
read  twice,  referred  to  the  Committee  on  the  Judiciary,  and  ordered  to  be 
printed. 

A  BILL 


To  subdivide  the  eighth  judicial  circuit  of  the  United  States,  and  for  other 

purposes. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  there  shall  be  two  divisions 
of  the  eighth  judicial  circuit  of  the  United  States,  as  now  established  by 
law.  Division  number  one  shall  consist  of  the  States  of  Arkansas,  Mis¬ 
souri,  Iowa,  and  Minnesota ;  division  number  two  shall  consist  of  the 
States  of  Kansas,  Nebraska,  and  Colorado.  The  United  States  circuit 
judge  now  in  office  shall  be  the  circuit  judge  for  division  number  one  of 
said  circuit  ;  and  there  shall  be  appointed,  in  t lie  manner  now  provided 
by  law,  a  circuit  judge  for  district  number  two  of  said  circuit,  who  shall 
possess  the  same  qualifications,  exercise  the  same  power  and  jurisdiction, 
and  receive  the  same  compensation  as  now  provided  by  law  in  regard  to 
the  circuit  judges  of  the  United  States. 


H.  R.  1578.  Introduced  by  Mr.  Culberson,  of  Texas,  December  11,  1883, 
read  twice,  referred  to  the  Committee  on  the  Judiciary,  and  ordered  to  be 
printed. 

A  BILL 

To  amend  sections  one,  two,  three,  and  ten  of  an  act  to  determine  the 
jurisdiction  of  the  circuit  courts  of  the  United  States,  and  to  regulate 
the  removal  of  causes  from  State  courts,  and  for  other  purposes,  ap¬ 
proved  March  third,  eighteen  hundred  and  seventy-five. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  first  section  of  an  act 
entitled  “  An  act  to  determine  the  jurisdiction  of  circuit  courts  of  the 
United  States,  and  to  regulate  the  removal  of  causes  from  State  courts, 
and  for  other  purposes,”  approved  March  third,  eighteen  hundred  and 
seventy-five,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  fol¬ 
lows  : — 

“  That  the  circuit  courts  of  the  United  States  shall  have  original  cogni¬ 
zance,  concurrent  with  the  courts  of  the  several  States,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity,  where  the  matter  in  dispute  ex¬ 
ceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  two  thousand 
dollars,  and  arising  under  the  Constitution  or  laws  of  the  United  States, 
or  treaties  made,  or  which  shall  be  made,  under  their  authority,  or  in 
which  controversy  the  United  States  are  plaintiffs  or  petitioners,  or  in 
which  there  shall  be  a  controversy  between  citizens  of  different  States,  in 
which  the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs,  the 
sum  or  value  aforesaid,  or  a  controversy  between  citizens  of  the  same 
State,  claiming  lands  under  grants  of  different  States,  or  a  controversy 
between  citizens  of  a  State  and  foreign  states,  citizens,  or  subjects,  in 
which  the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs,  the 
sum  or  value  aforesaid,  and  shall  have  exclusive  cognizance  of  all  crimes 
and  offences  cognizable  under  the  authority  of  the  United  States,  except 
as  otherwise  provided  by  law,  and  concurrent  jurisdiction  with  the  district 
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courts  of  the  crimes  and  offences  cognizable  by  them.  But  no  person 
shall  be  arrested  in  one  district  for  trial  in  another  in  any  civil  action  be¬ 
fore  a  circuit  or  district  court ;  and  no  civil  suit  shall  be  brought  before 
either  of  said  courts  against  any  person  by  any  original  process  or  pro¬ 
ceeding  in  any  other  district  than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  such  process  or  commencing 
such  proceedings,  except  as  hereinafter  provided;  and  where  the  contro¬ 
versy  is  between  citizens  of  different  States,  suit  shall  be  brought  only  in 
the  district  of  the  residence  of  either  the  plaintiff  or  the  defendant  ;  nor 
shall  any  circuit  or  district  court  have  cognizance  of  any  suit  founded  on 
contract  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  thereon  if  no  assignment  had  been  made,  except 
in  cases  of  foreign  bills  of  exchange  ;  and  the  circuit  courts  shall  also 
have  appellate  jurisdiction  from  the  district  courts  under  the  regulations 
and  restrictions  prescribed  by  law.” 

That  the  second  section  of  said  act  be,  and  the  same  is  hereby,  amended 
so  as  to  read  as  follows  : — 

“  Sec.  2.  That  any  suit  of  a  civil  nature,  at  law  or  in  equity,  arising 
under  the  Constitution  or  laws  of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their  authority,  of  which  the  circuit  courts 
of  the  United  States  are  given  original  jurisdiction  by  the  preceding  sec¬ 
tion,  which  may  now  be  pending,  or  which  may  hereafter  be  brought,  in 
any  State  court,  may  be  removed  by  the  defendant  or  defendants  therein 
to  the  circuit  court  of  the  United  States  for  the  proper  district  whenever 
it  is  made  to  appear  from  the  application  of  such  defendant  or  defendants 
that  his  or  their  defence  depends  in  whole  or  in  part  upon  a  correct  con¬ 
struction  of  some  provision  of  the  Constitution  or  law  of  the  United 
States,  or  treaty  made  by  their  authority  ;  and  any  other  suit  of  a  civil 
nature,  at  law  or  in  equity,  of  which  the  circuit  courts  of  the  United 
States  are  given  jurisdiction  by  the  preceding  section,  and  which  are  now 
pending,  or  which  may  hereafter  be  brought,  in  any  State  Court,  may  be 
removed  into  the  circuit  court  of  the  United  States  for  the  proper  district 
by  the  defendant  or  defendants  therein  :  Provided ,  That  such  defendant 
or  defendants  are  non-residents  of  the  State  in  which  the  suit  is  pending  ; 
and  when  in  any  suit  mentioned  in  this  section  there  shall  be  a  contro¬ 
versy  which  is  wholly  between  citizens  of  different  States,  and  which  can 
be  fully  determined  as  between  them,  then  either  one  or  more  of  the  de¬ 
fendants  actually  interested  in  such  controversy  may  remove  said  suit  into 
the  circuit  court  of  the  United  States  for  the  proper  district.  And  where 
a  suit  is  now  pending,  or  may  be  hereafter  brought,  in  any  State  court,  in 
which  there  is  a  controversy  between  a  citizen  of  the  State  in  which  the 
suit  is  brought  and  a  citizen  of  another  State,  such  citizen  of  another 
State,  whether  he  be  plaintiff  or  defendant,  may  remove  such  suit  into  the 
circuit  court  of  the  United  States  for  the  proper  district,  at  any  time  be¬ 
fore  the  trial  thereof,  by  tiling  an  affidavit  in  such  State  court  setting  forth 
he  has  reason  to  believe,  and  does  believe,  that  from  prejudice  or  local 
influence  he  will  not  be  able  to  obtain  justice  in  sucii  State  court.” 

That  section  three  of  said  act  be,  and  the  same  is  hereby,  amended  so 
as  to  read  as  follows  — 

“Sec.  3.  That  whenever  any  party  entitled  to  remove  any  suit  men¬ 
tioned  in  the  next  preceding  section,  except  in  such  cases  as  are  provided 
for  in  the  last  clause  of  said  section,  may  desire  to  remove  such  suit  from 
a  State  court  to  the  circuit  court  of  the  United  States,  he  may  make  and 
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file  a  petition  in  such  suit  in  such  State  court,  at  any  time  before  the 
defendant  is  required  by  the  laws  of  the  State  or  the  rule  of  the  State 
court  in  which  such  suit  is  brought  to  answer  or  plead  to  the  declaration 
or  complaint  of  the  plaintiff,  for  the  removal  of  such  suit  into  the  circuit 
court  to  be  held  in  the  district  where  such  suit  is  pending,  and  shall  make 
and  file  therewith  a  bond,  with  good  and  sufficient  surety,  for  his  or  their 
enteiing  in  such  circuit  court,  on  the  first  day  of  its  then  next  session,  a 
copy  of  the  record  in  such  suit,  and  for  paying  all  costs  that  mav  be 
awarded  by  the  said  circuit  court  if  said  court  shall  hold  that  such  suit 
was  wrongfully  or  improperly  removed  thereto,  and  also  for  their  appear¬ 
ing  and  entering  special  bail  in  such  suit  if  special  bail  was  originally 
requisite  therein.  It  shall  then  be  the  duty  of  the  State  court  to  accept 
saia  petition  and  bond,  and  proceed  no  further  in  such  suit,  and  anv  bail 
tiat  may  have  originally  been  taken  shall  be  discharged;  and  the  said  copy 
being  entered  as  aforesaid  in  said  circuit  court  of  the  United  States,  the 
cause  shall  then  proceed  in  the  same  manner  as  if  it  had  been  originally 
commenced  in  the  said  circuit  court;  and  if  in  any  action  commenced  in 
a  State  court  the  title  of  land  be  concerned,  and  the  parties  are  citizens 
o  the  same  State,  and  the  matter  in  dispute  exceed  the  sum  or  value  of 
two  thousand  dollars,  exclusive  of  interest  and  costs,  the  sum  or  value 
being  made  to  appear,  one  or  more  of  the  plaintiffs  or  defendants,  before 
the  trial,  may  state  to  the  court,  and  make  affidavit  if  the  court  require  it, 
that  he  or  they  claim  and  shall  rely  upon  a  right  or  title  to  the  land  under 
a  grant  from  a  State,  and  produce  the  original  grant,  or  an  exemplification 
o  it,  except  where  the  loss  of  public  records  shall  put  it  out  of  his  or 
t  eir  power,  and  shall  move  that  any  one  or  more  of  the  adverse  party 
inform  the  court  whether  he  or  they  claim  a  right  or  title  to  the  land 
un  ei  a  giant  from  some  other  State,  the  party  or  parties  so  required 
shall  give  such  information,  or  otherwise  not  be  allowed  to  plead  such 
grant  or  give  it  in  evidence  upon  the  trial;  and  if  he  or  they  inform  that 
he  or  they  do  claim  under  such  grant,  any  one  or  more  of  the  party 
moving  for  such  information  may  then,  on  petition  and  bond,  as  herein¬ 
before  mentioned  in  this  act,  remove  the  cause  for  trial  to  the  circuit 
court  of  the  United  States  next  to  be  liolden  in  such  district;  and  any 
one  of  either  party  removing  the  cause  shall  not  be  allowed  to  plead  or 
give  evidence  of  any  other  title  than  that  by  him  or  them  stated  as  afore¬ 
said  as  the  ground  of  his  or  their  claim;  and  the  trial  of  issues  of  fact  in 
the  circuit  courts  shall,  in  all  suits  except  those  of  equity  and  of  admiralty 
and  maritime  jurisdiction,  be  by  jury.  J 

“  That  the  circuit  courts  of  the  United  States  shall  not  take  original 
cognizance  of  any  suit  of  a  civil  nature,  either  at  common  law  or  in 
equity,  between  a  corporation  created  or  organized  by  or  under  the  laws 
of  any  Mate  and  a  citizen  of  any  State  in  which  such  corporation  at  the 
time  the  cause  of  action  accrued  may  have  been  carrying  on  any  business 
authoiized  by  the  law  creating  it,  except  in  cases  arising  under  the  patent 
or  copyright  laws,  and  in  like  cases  in  which  said  courts  are  authorized 
by  this  act  to  take  original  cognizance  of  suits  between  citizens  of  the 
same  State;  nor  shall  any  such  suit  between  such  a  corporation  and  a 
citizen  or  citizens  of  a  State  in  which  it  may  be  doing  business  be  re¬ 
moved  to  any  circuit  court  of  the  United  States,  except  in  like  cases  in 
^hich  such  removal  is  authorized  by  the  foregoing  provision  in  suits  be¬ 
tween  citizens  of  the  same  States.” 
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That  section  ten  of  said  act  be,  and  the  same  is  hereby,  amended  so  as 
to  read  as  follows : — 

“  Sec.  10.  That  all  laws  and  parts  of  law  in  conflict  with  the  provisions 
of  this  act  and  section  six  hundred  and  forty  of  the  Revised  Statutes  be, 
and  the  same  are  hereby  repealed  :  Provided ,  That  this  act  shall  not 
affect  the  jurisdiction  over  or  disposition  of  any  suit  removed  from  the 
court  of  any  State,  or  suit  commenced  in  any  court  of  the  United  States, 
before  the  passage  hereof.” 


H.  R.  173.  Introduced  December  10,  1883,  by  Mr.  Payson,  of  Illinois,  read 
twice,  referred  to  the  Committee  of  the  Judiciary,  and  ordered  to  be  printed. 

A  BILL 

To  establish  a  Court  of  Appeals. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled :  That  a  circuit  court  shall  be 
held  in  every  judicial  district  of  the  United  States,  and  the  terms  thereof 
shall  commence  at  the  same  time  and  place  as  those  of  the  district  court; 
and  such  circuit  court  is  hereby  created  and  established  in  every  district 
where  no  such  court  now  exists,  and  shall  belong  to  the  circuit  in  whose 
territorial  limits  it  is  embraced;  and  when  more  than  one  judge  compe¬ 
tent  to  hold  such  circuit  court  is  present  each  judge  may  hold  a  separate 
session  thereof,  in  which  case  the  presiding  justice  or  judge  shall,  from 
time  to  time,  designate  the  causes  to  be  tried  or  heard  before  the  other 
judge  or  judges;  and  the  panel  of  jurors  selected  and  summoned  for  the 
district  court  shall  also  be  the  panel  of  the  circuit  court,  unless  a  special 
order  to  the  contrary  be  made  by  one  of  the  judges  of  said  circuit  court 
at  least  thirty  days  before  the  term.  Every  circuit  and  district  judge  is 
empowered  to  hold  a  district  court  in  any  district  within  the  circuit  when¬ 
ever  assigned  to  that  duty  by  the  circuit  judge  who  is  senior  in  office,  and 
two  or  more  judges  may  hold  separate  sessions  thereof. 

Sec.  2.  That  the  several  circuit  courts  of  the  United  States  shall  have 
and  exercise  no  jurisdiction  in  cases  of  appeals  or  writs  of  error  from  the 
district  courts  allowed,  taken,  or  sued  out  after  the  first  day  of  September, 
eighteen  hundred  and  eighty-four,  except  that  reviews  in  bankruptcy 
cases,  in  the  exercise  of  their  supervisory  jurisdiction,  may  be  had  as 
heretofore  provided. 

Sec.  3.  That  there  shall  be  established  in  each  of  the  circuits  of  the 
United  States  a  court  to  be  called  the  court  of  appeals,  which  shall  have 
appellate  jurisdiction,  subject  to  the  provisions  of  this  act,  of  all  cases 
arising  in  the  several  circuit  and  district,  courts  within  said  circuits  re¬ 
spectively.  The  said  court  of  appeals  shall  consist  of  the  justice  of  the 
Supreme  Court  assigned  to  the  circuit,  and  of  the  circuit  judges  thereof, 
and  two  of  the  district  judges,  to  be  designated  by  an  order  of  the  court 
at  each  term  thereof  to  serve  for  the  succeeding  term,  the  designation  to 
be  made  as  far  as  practicable  in  rotation,  any  four  of  whom,  including  at 
least  one  judge  competent  to  preside,  shall  constitute  a  quorum.  In 
case  of  the  absence  of  a  district  judge  so  designated,  another  district  judge 
may  be  designated  by  the  judges  then  present  to  serve  as  long  as  such 
absence  shall  continue.  Such  justice  of  the  Supreme  Court,  or,  in  his 
absence,  the  circuit  judge  present  who  is  senior  in  office,  shall  preside. 
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In  the  absence  of  a  quorum  the  judge  or  judges  present  shall  adjourn  the 
court  from  day  to  day,  or  without  day:  Provided ,  That  no  circuit  or 
district  judge  before  whom  a  cause  or  question  may  have  been  tried  or 
heard  in  the  district  or  circuit  court  shall  sit  on  the  trial  or  hearing  of 
such  cause  or  question  in  the  appellate  court. 

Sec.  4.  That  such  court  of  appeals  shall  be  a  court  of  record,  shall  pre¬ 
scribe  the  form  and  device  of  its  seal,  and  appoint  a  clerk,  removable  at 
its  pleasure.  Such  clerk  may,  with  the  approval  of  the  court,  to  be  entered 
of  record,  appoint  a  deputy,  who,  in  case  of  the  death  or  resignation  of 
the  clerk,  shall  be  the  clerk  until  another  shall  be  appointed.  Every  such 
clerk  shall  take  the  oath  and  give  the  bond,  with  sureties,  prescribed  by 
law  for  clerks  of  district  courts.  Process  shall  run  in  the  same  name  and 
be  tested  in  the  same  manner  as  process  of  the  circuit  courts,  and  shall  be 
under  the  seal  of  the  court,  and  signed  by  the  clerk  thereof. 

Sec.  o.  That  the  marshal  of  the  district  in  which  said  court  of  appeals 
is  held  shall  attend  its  sittings,  and  execute  its  process  to  him  directed, 
and,  under  the  direction  of  the  Attorney-General  of  the  United  States, 
and  with  his  approval,  provide  such  rooms  as  may  be  necessary,  and  pay 
all  incidental  expenses  of  said  court,  including  crier,  bailiffs,  and  messen¬ 
gers:  Provided ,  That  no  building  or  rooms  shall  be  rented  or  leased  for 
the  use  of  said  court  in  any  city  where  a  building  of  the  United  States  is 
situated  which  can  be  conveniently  used  for  the  purpose:  And  provided 
further ,  That  no  lease  of  any  building  or  rooms  for  this  purpose  shall  be 
valid  until  approved  by  the  Attorney-General;  and  any  such  lease  shall 
be  subject  to  be  terminated  at  any  time  by  the  Attorney-General  or  by 
Congress:  And  provided  further,  That  the  clerk,  marshal,  crier,  bailiffs, 
and  messengers  shall  be  allowed  the  same  compensation  for  their  services, 
respectively,  as  are  now  allowed  for  similar  services  in  the  circuit  court 
in  the  circuit  in  which  said  court  of  appeals  shall  be  held,  and  shall  have 
the  like  remedies  for  collecting  the  same,  but  shall  not  receive  pay  for 
attending  more  than  one  court  the  same  day;  nor  shall  the  maximum 
compensation  of  the  marshal,  including  all  his  fees  and  emoluments, 
exceed  that  allowed  by  existing  law,  nor  shall  the  clerk  receive  for  his 
entire  compensation  more  than  the  sum  of  three  thousand  five  hundred 
dollars  per  annum. 

Sec.  6.  That  a  writ  of  error  in  cases  proper  for  such  writ,  and  in  all 
other  cases  an  appeal,  may,  except  as  herein  otherwise  provided,  be  taken 
to  the  court  of  appeals,  from  any  final  judgment  or  decree  of  any  circuit 
or  district  court  within  the  circuit,  when  the  amount  claimed  or  the  value 
of  the  property  in  controversy  exceeds  five  hundred  dollars,  and  in  other 
cases  where  an  appeal  or  writ  of  error  now  lies  from  such  judgment  or 
decree,  or  where  the  circuit  or  district  judge  shall  certify  that  the  adjudi¬ 
cation  involves  a  question  of  general  importance  :  Provided ,  That  no 
review  of  the  decision  of  the  circuit  court  in  the  exercise  of  its  supervisory 
jui isdiction  in  any  case  of  bankruptcy  shall  be  allowed,  ^vo  such  appeal 
shall  be  taken  or  writ  of  error  sued  out  except  within  six  months  after 
the  entry  of  the  order,  decree,  or  judgment  sought  to  be  reviewed  :  Pro¬ 
vided  further ,  That  all  citations,  writs  of  error,  appeal  bonds,  or  other 
processes  or  papers  which  under  the  existing  laws  of  the  United  States 
are  necessary  to  be  signed  or  approved  by  a  justice  of  the  Supreme  Court 
or  a  judge  of  a  circuit  court,  in  order  to  make  effectual  an  appeal  from 
the  circuit  court  to  the  Supreme  Court  of  the  United  States,  may  under 
this  act  be  signed  or  approved  by  the  judge  of  the  district  wherein  the 
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cause  is  tried,  or  by  the  judge  of  the  circuit  or  the  justice  of  the  Supreme 
Court  assigned  thereto.  Upon  such  writ  of  error  or  appeal,  the  court 
shall  review  such  order,  judgment,  or  decree,  and  may  affirm,  modify,  or 
reverse  the  same,  or  may  make  such  order  or  may  render  such  judgment 
or  such  decree  as  the  circuit  or  the  district  court  should  have  made  or 
rendered,  or  may  order  a  new  trial  or  other  proceedings  to  be  had  in  the 
proper  court.  Where  upon  a  hearing  in  equity  in  a  circuit  or  a  district 
court  an  injunction  shall  be  granted  or  continued,  by  an  interlocutory 
order  or  decree,  in  a  cause  in  which  an  appeal  from  a  final  decree  could 
be  taken  under  the  provisions  of  this  act  to  the  court  of  appeals,  an 
appeal  may  be  taken  from  such  interlocutory  order  or  decree  granting  or 
continuing  such  injunction  to  the  court  of  appeals,  provided  the  same  is 
taken  within  thirty  days  from  the  entry  of  such  order  or  decree.  The 
proceedings  in  other  respects  in  the  court  below  shall  not  be  stayed  during 
the  pendency  of  such  appeal.  Upon  such  appeal,  the  court  of  appeals  may 
affirm,  modify,  or  reverse  such  order  or  decree,  and  shall  direct  such  pro¬ 
ceedings  to  be  had  in  the  court  below  as  the  justice  of  the  case  may 
require.  The  said  court  shall  have  power  to  issue  writs  of  error,  manda¬ 
mus,  scire  facias,  habeas  corpus,  and  all  other  writs  which  shall  be  neces¬ 
sary  or  proper  to  the  exercise  of  its  jurisdiction  and  agreeable  to  the 
principles  and  usages  of  law,  and  which  the  circuit  courts  of  the  United 
States  now  have.  All  provisions  of  law  now  in  force  prescribing  the 
cases  in  which  appeals  may  be  taken  or  writs  of  error  sued  out  lor  the 
review  by  the  Supreme  Court  of  the  final  judgment  or  decree  of  a  circuit 
or  a  district  court,  shall,  except  as  modified  by  this  act,  apply  to  an  appeal 
taken  or  a  writ  of  error  sued  out  under  this  section;  and  the  manner  of 
taking  such  appeal  or  suing  out  such  writ  of  error,  or  of  staying  proceed¬ 
ings  in  the  inferior  courts,  shall  be  governed  by  the  laws  now  in  force 
touching  appeals  from  the  circuit  court  to  the  Supreme  Court  and  writs 
of  error  from  the  Supreme  Court  to  the  circuit  court,  subject  to  the  pro¬ 
visions  of  this  section  as  to  the  time  of  taking  such  appeal  or  suing  out 
such  writ  of  error.  The  court  of  appeals  may  also  establish  such  rules, 
not  inconsistent  with  law  or  the  rules  established  by  the  Supreme  Court, 
as  it  may  deem  necessary  for  the  regulation  of  the  practice  of  said  court. 

Sec.  7.  That  all  appeals  and  writs  of  error  taken,  allowed,  or  sued  out 
upon  or  from  any  judgments  or  decrees  of  the  circuit  and  district  courts, 
entered  after  the  first  day  of  September,  eighteen  hundred  and  eighty- 
four,  shall  be  taken,  allowed,  or  sued  out  under  and  according  to  the  pro¬ 
visions  of  this  act,  and  not  otherwise  ;  but  all  cases  wherein,  on  or  before 
said  day,  an  appeal  has  been  allowed  by  a  district  court,  or  a  writ  of 
error  sued  out  from  any  circuit  court,  shall  be  heard  and  determined  by 
such  circuit  court  in  the  same  manner  as  if  this  act  had  not  been  passed. 

Sec.  8.  That  a  writ  of  error,  if  allowed  by  a  judge  of  the  proper  court 
of  appeals,  may  be  sued  out  of  that  court  from  the  final  judgment  of  a 
circuit  or  district  court  in  any  criminal  case  to  such  court  of  appeals  within 
ninety  days  after  the  entry  of  such  judgment ;  but  such  writ  shall  not  ope¬ 
rate  as  a  stay  of  proceedings,  except  in  capital  cases,  unless  it  is  so 
ordered  by  the  judge  who  shall  allow  the  writ,  nor  after  a  refusal  to  allow 
the  writ  by  one  such  judge  shall  it  be  allowed  by  another  judge.  The 
judgment  upon  such  writ  shall  be  final  unless  certified  as  hereinafter  pro¬ 
vided  in  the  tenth  section  of  . this  act,  and  shall  be  remitted  to  the  circuit 
or  the  district  court  appealed  from,  to  be  enforced  according  to  law. 

Sec.  9.  That  terms  of  the  said  court  of  appeals  shall  be  held  in  the 
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several  judicial  circuits  at  the  following  places  :  Tn  the  first  circuit,  in  the 
city  of  Boston  ;  in  the  second  circuit,  in  the  city  of  New  York  ;  in  the 
third  circuit,  in  the  city  of  Philadelphia ;  in  the  fourth  circuit,  in  the  city 
of  Richmond  ;  in  the  fifth  circuit,  in  the  city  of  New  Orleans  ;  in  the 
sixth  circuit,  in  the  city  of  Cincinnati ;  in  the  seventh  circuit,  in  the  city 
of  Chicago  ;  in  the  eighth  circuit,  in  the  city  of  Saint  Louis  ;  in  the  ninth 
circuit,  in  the  city  of  San  Francisco.  The  first  term  of  said  court  shall 
be  held  at  each  of  said  places  on  the  first  Tuesday  in  November,  eighteen 
hundred  and  eighty-four,  and  on  the  second  Tuesdays  in  May  and  first 
Tuesdays  in  November  thereafter.  Adjourned  terms  may  also  be  held 
from  time  to  time,  as  fixed  by  the  rules  or  by  a  special  order  of  the 
court. 

Sec.  10.  That  the  decision  of  the  court  of  appeals  upon  questions  of 
fact  shall  in  all  cases  be  final  and  conclusive,  except  as  otherwise  provided 
in  this  section,  the  facts  to  be  specially  found  if  requested  by  either 
party ;  but  a  review  upon  the  law  may  be  had  upon  writ  of  error  or  appeal, 
in  the  manner  now  provided  by  law,  to  the  Supreme  Court  of  the  United 
States,  from  every  final  judgment  or  decree  of  the  court  of  appeals,  where 
the  matter  in  controversy  exceeds  the  sum  or  value  of  ten  thousand  dol¬ 
lars,  exclusive  of  costs,  or  where  the  adjudication  involves  a  question  upon 
the  construction  of  the  Constitution  or  the  construction  or  the  validity  of 
a  treaty  or.  a  law  of  the  United  States,  or  where  the  court  shall  certify 
that  the  adjudication  involves  a  legal  question  of  sufficient  importance  to 
require  that  the  final  decision  thereof  should  be  made  by  the  Supreme 
Court ;  but  in  the  two  last-mentioned  cases  the  court  of  appeals  shall  state 
the  question  arising  upon  the  construction  of  the  Constitution,  or  the  con¬ 
struction. or  the  validity  of  such  treaty  or  law,  or  the  question  that  the 
adjudication  involves,  and  such  questions  only  shall  be  certified  to  and 
finally  decided  by  the  Supreme  Court,  and  its  decision  thereon  shall  be 
enforced  in  like  manner  as  is  now  provided  by  law  in  cases  where  a  ques¬ 
tion  is  certified  to  the  Supreme  Court  upon  which  the  judges  of  a  circuit 
court  are  divided  in  opinion  ;  and  in  patent  and  copyright  cases  in  equity 
a  review  by  the  Supreme  Court  may  be  had,  without  regard  to  the  sum 
or  value  in  dispute,  upon  the  questions  both  of  law  and  fact  affecting  the 
validity  or  the  infringement  of  the  patent  or  the  copyright :  Provided , 
That  the  court  of  appeals  shall  certify  that  a  question  is  involved  of  suffi¬ 
cient  importance  to  render  it  proper  that  the  final  decision  thereof  should 
be  made  by  the  Supreme  Court.  Such  writ  of  error  or  appeal  shall  be 
sued  out  or  taken  within  one  year  after  the  entry  of  the  judgment  or  the 
decree  sought  to  be  reviewed.  The  Supreme  Court  may  affirm,  modify, 
or  reverse  the  judgment  or  the  decree  brought  before  it  for  review,  or  may 
direct  a  judgment,  or  a  decree  to  be  rendered,  or  such  further  proceedings 
to  be  had  as  the  justice  of  the  case  may  require.  The  judgment  or  the 
decree  shall  be  remitted  to  the  proper  circuit  or  district  court,  to  be  en¬ 
forced  according  to  law.  If,  within  the  year  after  the  entry  of  the  judg¬ 
ment  or  the  decree  sought  to  be  reversed,  any  party  shall  die,  the  personal 
representative  or  heir,  as  the  case  may  require,  may,  within  one  year  next 
after  the  proof  of  the  will  or  appointment  of  the  administrator,  or  within 
one  year  next  after  the  death  of  the  ancestor  in  the  case  of  an  heir,  sue 
out,  or  be  made  a  party  to,  a  writ  of  error,  or  take  an  appeal,  or  be  made 
a  party  thereto,  without  reviving  the  judgment  or  decree  in  the  court  in 
which  the  same  was  entered.  But  appeals  taken  and  writs  of  error  sued 
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out  to  the  Supreme  Court  under  existing  laws  before  this  act  takes  effect 
shall  not  be  affected  by  this  act. 

Sec.  11.  That  any  judge  who,  in  pursuance  of  the  provisions  of  this 
act,  shall  attend  the  court  of  appeals  held  at  any  place  other  than  where 
he  resides,  shall,  upon  his  written  certificate,  be  paid,  by  the  marshal  of 
the  district  in  which  the  court  shall  be  held,  his  reasonable  expenses  for 
travel  and  attendance,  not  to  exceed  ten  dollars  per  day,  and  such  pay¬ 
ment  shall  be  allowed  the  marshal  in  the  settlement  of  his  accounts  with 
the  United  States. 

Sec.  12.  That  appeals  and  writs  of  error  sued  out  from  a  decree  or  a 
judgment  of  the  supreme  court  of  any  Territory,  entered  after  the  said 
first  day  of  September,  shall  be  taken  and  sued  out  as  provided  by  this 
act,  and  shall  lie  to  the  court  of  appeals  sitting  in  such  circuit  as  shall  be 
previously  designated  by  a  general  order  of  the  Supreme  Court  of  the 
United  States. 

Sec.  13.  That  there  shall  be  appointed  for  each  circuit,  by  the  Presi¬ 
dent  of  the  United  States,  by  and  with  the  advice  and  consent  of  the 
Senate,  two  additional  circuit  judges,  who  shall  have  the  same  powers 
and  jurisdiction,  and  shall  perform  the  same  duties,  and  be  entitled  to 
the  same  compensation  as  the  circuit  judge  appointed  under  existing 
laws. 

Sec.  14.  That  in  each  district  the  circuit  court  shall  appoint  the  clerk 
thereof ;  and  the  circuit  judges  of  said  circuit  shall,  as  a  body,  determine, 
from  time  to  time,  which  of  them  shall  hold  the  circuit  court  in  the  respec¬ 
tive  districts. 

Sec.  15.  That  any  defendant  in  a  suit  at  law  or  equity  in  any  court  of 
the  United  States  may  plead  or  except  to  the  jurisdiction  of  the  court  at 
the  same  time  that  he  pleads  or  answers  to  the  merits;  and  if  said  plea  or 
exception  be  overruled  or  decided  against  him,  lie  shall,  nevertheless,  be 
entitled  to  defend  on  the  merits  as  if  said  plea  had  not  been  filed  nor  said 
exception  taken. 


H.  R.  212.  Introduced  December  10, 1883,  by  Mr.  Townshend,  of  Illinois, 
read  twice,  referred  to  the  Committee  on  the  Judiciary,  and  ordered  to  be 
printed. 

A  BILL 

To  repeal  certain  sections  of  the  Revised  Statutes,  and  to  amend  certain 
sections  of  the  Revised  Statutes  and  of  the  Statutes  at  Large,  relating 
to  the  removal  of  causes  from  State  courts,  and  to  suits  concerning  cor¬ 
porations,  and  to  writs  of  error  to  review  judgments  of  State  courts 
relating  only  to  the  revenue  laws  of  the  State  where  the  judgment  is 
rendered. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  sections  six  hundred  and 
thirty-nine  and  six  hundred  and  forty-seven,  of  chapter  seven,  of  the 
Revised  Statutes,  in  relation  to  the  removal  of  causes  from  State  courts 
into  circuit  courts  of  the  United  States,  be,  and  the  same  are  hereby, 
repealed. 

Sec.  2.  That  section  six  hundred  and  forty-one  of  the  Revised  Statutes 
be  amended  by  striking  out  the  words  “or  criminal  prosecution also  by 
striking  out  in  the  same  section  the  words  “  or  prosecution also  by 
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striking  out  in  the  same  section  the  words  “  any  time  before  the  trial  or 
final  hearing  of  the  cause,”  and  inserting  in  lieu  thereof  the  words  “  the 
time  of  entering  his  appearance  in  said  court.” 

Sec.  3.  That  section  six  hundred  and  forty-two  of  said  Revised  Statutes 
be  amended  by  striking  out  the  words  “or  prosecution.” 

Sec.  4.  That  section  six  hundred  and  forty-three  of  the  Revised  Stat¬ 
utes  be  amended  by  striking  out  the  words  “  or  criminal  prosecution,” 
“  or  prosecution,”  wherever  they  occur  in  said  section  ;  also  by  striking 
out  in  the  same  section  the  words  “any  time  before  the  trial  or  final  hear¬ 
ing  thereof ;”  and  by  inserting  in  said  section,  after  the  words  “  in  the 
following  manner,  said  petition,”  the  words  “  shall  be  filed  in  said  court 
at  the  time  of  entering  his  appearance  in  said  State  court,  and  said 
petition.” 

Sec.  5.  That  section  six  hundred  and  forty-four  of  said  Revised  Stat¬ 
utes  be  amended  by  inserting,  after  the  words  “  United  States”  where 
they  first  occur  in  said  section,  the  words  “for  or  on  account  of  any  act 
done  by  authority  or  under  color  of  his  office.” 

Sec.  6.  That  section  six  hundred  and  forty-five  of  said  Revised  Statutes 
be  amended  by  striking  out  the  words  “  or  prosecution”  where  they  occur 
in  said  section. 

Sec.  7.  That  section  two  of  an  act  entitled  “An  act  to  determine  the 
jurisdiction  of  circuit  courts  of  the  United  States,  and  to  regulate  the 
removal  of  causes  from  State  courts,  and  for  other  purposes,”  approved 
March  third,  eighteen  hundred  and  seventy-five,  be  amended  by  striking 
out  the  words  “or  in  which  there  shall  be  a  controversy  between  citizens 
of  different  States,  or  a  controversy  between  citizens  of  the  same  State, 
claiming  lands  under  grants  of  different  States,  or  a  controversy  between 
citizens  of  a  State  and  foreign  states,  citizens,  or  subjects;”  also  by  striking 
out  in  the  same  section  the  words  “and  when  in  any  suit  mentioned  in 
this  section  there  shall  be  a  controversy  which  is  wholly  between  citizens 
of  different  States,  and  which  can  be  fully  determined  as  between  them, 
then  either  one  or  more  of  the  plaintiffs  or  defendants  actually  interested 
in  such  controversy  may  remove  said  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district;”  also  that  section  three  of  said  last- 
mentioned  act  be  amended  by  striking  out  the  words  “  before  or  at  the 
term  at  which  said  cause  could  be  first  tried,  and  before  the  trial  thereof,” 
and  inserting  in  lieu  thereof  “at  the  time  of  entering  his  appearance  in 
said  court ;”  and  also  striking  out  all  of  said  section  after  the  words 
“and  the  said  copy  being  entered  as  aforesaid  in  said  circuit  court  of  the 
United  States,  the  cause  shall  then  proceed  in  the  same  manner  as  if  it 
had  been  originally  commenced  in  the  said  circuit  court :”  Provided,  That 
nothing  contained  in  this  act  shall  affect  any  causes  in  which  proceedings 
for  removal  from  State  courts  shall  have  been  commenced  before  the 
passage  of  this  act. 

Sec.  8.  That  section  six  hundred  and  thirty-nine,  of  chapter  seven,  of 
title  thirteen,  of  the  Revised  Statutes  be  amended  by  adding  at  the  end 
of  the  third  clause  the  words  : — 

“  Provided,  That  in  no  instance  shall  a  corporation  doing  business  in 
the  State  in  which  a  suit  is  brought  to  which  it  is  a  party  be  considered 
as  a  citizen  of  another  State,  but  that  any  corporation  doing  business  in 
the  State  where  such  a  suit  is  brought  shall  for  the  purposes  of  this  chap¬ 
ter  be  deemed  and  considered  as  a  citizen  of  such  State.” 
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Sec.  9.  That  at  the  end  of  section  seven  hundred  and  nine  of  the 
Revised  Statutes  add  : — 

“  Provided ,  That  no  such  writ  of  error  shall  be  allowed  to  review  any 
final  judgment  or  decree  rendered  in  any  suit  in  the  highest  court  of  a 
State  where  the  decision  relates  only  to  the  revenue  laws  of  the  State  in 
which  the  case  may  arise.” 


H.  R.  73.  Introduced  December  10,  1883,  by  Mr.  Rosecrans,  of  California, 
read  twice,  referred  to  the  Committee  on  the  Judiciary,  and  ordered  to  be 
printed. 

A  BILL 

To  reorganize  the  courts  of  the  United  States  and  provide  for  additional 

appellate  courts. 

CIRCUIT  COURTS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled ,  That  a  circuit  court  shall  be 
held  in  every  judicial  district  of  the  United  States,  and  terms  thereof 
shall  commence  at  the  same  time  and  place  as  those  of  the  district  court ; 
and  such  circuit  court  is  hereby  created  and  established  in  every  district 
where  no  such  court  now  exists,  and  shall  belong  to  the  circuit  in  whose 
territorial  limits  it  is  embraced  ;  and  when  more  than  one  judge  competent 
to  hold  such  circuit  court  is  present,  each  judge  may  hold  a  separate  ses¬ 
sion  thereof,  in  which  case  the  presiding  justice  or  judge  shall,  from  time 
to  time,  designate  the  causes  to  be  tried  or  heard  before  the  other  judge  or 
judges  ;  and  the  panel  of  jurors  selected  and  summoned  for  the  district 
court  shall  also  be  the  panel  of  the  circuit  court,  unless  a  special  order  to 
the  contrary  be  made  by  one  of  the  judges  of  said  circuit  court  at  least 
thirty  days  before  the  term.  Every  circuit  and  district  judge  is  empow¬ 
ered  to  hold  a  district  court  in  any  district  within  the  circuit  whenever 
assigned  to  that  duty  by  the  circuit  judge  who  is  senior  in  office  ;  and  two 
or  more  judges  may  hold  separate  sessions  thereof. 

Sec.  2.  That  the  several  circuit  courts  of  the  United  States  shall  have 
and  exercise  no  jurisdiction  in  cases  of  appeals  or  writs  of  error  allowed, 
taken,  or  sued  out  after  the  first  day  of  September,  eighteen  hundred  and 
eighty-  ,  except  that  reviews  in  bankruptcy  cases,  in  the  exercise 

of  their  supervisory  jurisdiction,  may  be  had  as  heretofore  provided. 

Sec.  3.  That  the  term  of  the  circuit  or  district  court  shall  be  deemed 
to  extend  from  the  day  appointed  by  law  for  the  commencement  of  the 
term  till  the  day  appointed  for  the  commencement  of  the  next  succeeding 
term  of  the  court  ;  and  a  court  may  be  held  on  any  intermediate  day, 
without  reference  to  the  time  of  intermediate  adjournments;  and  said 
courts  shall  be  deemed  to  be  always  open  for  the  purpose  of  entering  orders, 
judgments,  and  decrees,  upon  the  written  direction  of  the  judge  or  judges 
sitting  in  the  case,  filed  in  the  clerk’s  office,  upon  matters  before  submitted 
for  consideration  and  decision. 

Sec.  4.  That  a  circuit  court  may  be  held  by  a  circuit  justice,  circuit 
judge,  or  district  judge  sitting  alone,  or  by  any  two  or  more  of  such  jus¬ 
tices  or  judges  sitting  together  ;  but  a  circuit  justice  shall  not  be  required 
to  sit  in  the  circuit  court.  When  the  circuit  court  is  held  by  two,  and 
there  is  a  difference  of  opinion  upon  any  point,  the  opinion  of  the  presid- 
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ing  justice  or  judge  shall  prevail  for  the  time  being,  and  a  judgment,  de¬ 
cree,  or  order  shall  be  entered  in  accordance  with  his  directions  ;  and 
when  more  than  two,  and  there  is  a  division  of  opinion,  the  opinion  of  the 
majority  shall  in  like  manner  prevail ;  and  in  either  case  the  division  of 
opinion  may  be  certified  to  the  circuit  court  of  appeals  of  the  circuit  in 
the  mode  now  provided  by  law  for  certifying  a  division  of  opinion  to  the 
Supreme  Court  of  the  United  States. 

Sec.  5.  That  there  shall  be  appointed  for  each  circuit,  except  the  sec¬ 
ond,  fifth,  and  eighth,  by  the  President  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  Senate,  one  additional  circuit  judge,  and  for 
the  second,  fifth,  and  eighth  circuits,  respectively,  two  circuit  judges,  who 
shall  have  the  same  powers  and  jurisdiction  and  be  entitled  to  the  same 
compensation  as  the  circuit  judge  appointed  under  existing  laws. 

Sec.  6.  That  in  each  district  the  circuit  judge  who  is  senior  in  office 
shall  appoint  the  clerk  of  the  circuit  court,  and  shall  designate  in  what 
districts  of  the  circuit  the  circuit  judges  shall,  from  time  to  time,  hold 
the  circuit  court. 


CIRCUIT  COURT  OF  APPEALS. 

Sec.  7.  That  there  shall  be,  and  there  is  hereby,  established  in  each  of 
the  circuits  of  the  United  States  a  court  to  be  called  the  “  Circuit  Court 
of  Appeals,”  for  the  circuit,  having  the  number  of  the  circuit,  which  shall 
have  appellate  jurisdiction,  subject  to  the  provisions  of  this  act,  of  all 
appealable  cases  arising  in  the  several  circuit  and  district  courts  within 
said  circuits  respectively.  The  said  circuit  court  of  appeals  shall  consist 
of  the  two  justices  of  the  Supreme  Court  assigned  to  the  circuit,  and  the 
circuit  judges  thereof,  and  two  of  the  district  judges,  to  be  designated  for 
each  term  of  the  court  by  the  circuit  judge  who  is  senior  in  office,  upon 
due  notice  in  writing,  the  designation  to  be  made  so  far  as  practicable  in 
rotation,  any  three  of  whom,  including  at  least  one  judge  competent  to 
preside,  shall  constitute  a  quorum  ;  but  the  concurrence  of  three  members 
of  the  court  shall  be  necessary  to  the  entry  of  any  final  judgment  or  de¬ 
cree.  In  case  of  the  absence  of  either  justice  of  the  Supreme  Court,  or 
of  either  circuit  judge,  or  of  a  district  judge  so  designated,  another  dis¬ 
trict  judge  may  be  designated  in  the  manner  aforesaid  to  serve  so  long  as 
such  absence  shall  continue.  The  senior  justice  of  the  Supreme  Court 
present,  or,  in  the  absence  of  both  justices  of  the  Supreme  Court,  the  cir¬ 
cuit  judge  present  who  is  senior  in  office,  shall  preside.  The  justice  or 
judge  presiding  shall  be  styled  presiding  justice  or  presiding  judge,  as  the 
case  may  be.  In  the  absence  of  a  quorum  the  judge  or  judges  present 
shall  adjourn  the  court  from  day  to  day,  or  without  day. 

Sec.  8.  That  such  circuit  court  of  appeals  shall  be  a  court  of  record, 
shall  prescribe  the  form  and  device  of  its  seal,  and  shall  appoint  a  clerk, 
removable  at  its  pleasure.  Such  clerk  may,  with  the  approval  of  the 
court,  to  be  entered  of  record,  appoint  a  deputy,  who,  in  the  case  of  the 
death  or  resignation  of  the  clerk,  shall  be  the  clerk  until  another  shall  be 
appointed.  Every  such  clerk  shall  take  the  oath  and  give  the  bond,  with 
sureties,  prescribed  by  law  for  clerks  of  district  courts.  Process  shall  run 
in  the  same  name  and  be  tested  in  the  same  manner  as  process  of  the  cir¬ 
cuit  courts,  and  shall  be  under  the  seal  of  the  court  and  signed  by  the 
clerk  thereof. 

Sec.  9.  That  the  marshal  of  the  district  in  which  said  court  of  appeals 
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is  held  shall  attend  its  sittings  and  execute  its  process  to  him  directed, 
and,  under  the  direction  of  the  Attorney-General  of  the  United  States, 
and  with  his  approval,  provide  such  rooms  as  may  be  necessary,  and  pay 
all  incidental  expenses  of  said  court,  including  criers,  bailiffs,  and  mes¬ 
sengers  :  Provided ,  That  no  building  or  rooms  shall  be  rented  or  leased 
for  the  use  of  said  court  in  any  city  where  a  building  of  the  United  States 
is  situated  which  can  be  conveniently  used  for  the  purpose:  And  provided 
further ,  That  no  lease  of  any  building  or  rooms  for  the  purpose  shall  be 
valid  until  approved  by  the  Attorney-General ;  and  any  such  lease  shall 
be  subject  to  be  terminated  at  any  time  by  the  Attorney-General  or  by 
Congress:  And  provided  further,  That  the  clerk,  marshal,  crier,  bailiffs, 
and  messengers  shall  be  allowed  the  same  compensation  for  their  services, 
respectively,  as  are  allowed  for  similar  services  in  the  circuit  court  in  the 
circuit  in  which  said  court  of  appeals  shall  be  held,  and  shall  have  the 
like  remedies  for  collecting  the  same;  but  shall  not  receive  pay  for  attend¬ 
ing  more  than  one  court  on  the  same  day. 

Sec.  10.  That  a  writ  of  error  in  cases  proper  for  such  writ,  and  in  other 
cases  an  appeal,  may,  except  as  herein  otherwise  provided,  be  taken  to 
the  circuit  court  of  appeals  from  any  final  judgment  or  decree  in  a  civil 
case  at  law,  in  equity,  in  admiralty,  or  bankruptcy  of  any  circuit  or  dis¬ 
trict  court  within  the  circuit,  where  the  amount  claimed  or  the  value  of 
the  property  in  controversy  in  a  case  in  the  district  court  exceeds  five 
hundred  dollars,  or  in  the  circuit  court  where  it  exceeds  two  thousand 
dollars,  exclusive  of  costs;  and  in  all  other  cases,  wherein  the  jurisdiction 
does  not  depend  upon  the  value  of  the  property  or  the  amount  in  contro¬ 
versy,  wherein  an  appeal  or  writ  of  error  now  lies  from  such  a  judgment 
or  decree  of  a  district  to  a  circuit  court,  or  from  such  a  judgment  or  decree 
of  a  circuit  court  to  the  Supreme  Court,  or  from  any  decision  or  deter¬ 
mination  of  a  district  judge  to  the  circuit  court,  or  of  a  circuit  judge  to 
the  Supreme  Court,  or  where  the  circuit  or  district  judge  shall  certify  that 
the  adjudication  involves  a  question  of  so  great  difficulty  or  doubt,  or  of 
so  general  importance,  as  to  justify  an  appeal  or  writ  of  error:  Provided , 
That  no  review  of  the  decision  of  the  circuit  court  in  the  exercise  of  its 
supervisory  jurisdiction  in  any  case  of  bankruptcy  shall  be  allowed.  No 
appeal  shall  be  taken  or  writ  of  error  sued  out  except  within  ninety  days 
after  the  entry  of  the  order,  decree,  or  judgment  of  the  district  or  circuit 
court  sought  to  be  reviewed;  and  in  the  cases  in  the  district  court  wherein 
a  shorter  time  is  now  allowed  by  law,  witljin  such  shorter  times  now  so 
allowed  by  law  for  writs  of  error  and  appeals  in  such  cases.  Upon  such 
writ  of  error  or  appeal  the  circuit  court  of  appeals  shall  review  such  order, 
judgment,  or  decree,  and  may  affirm,  modify,  or  reverse  the  same,  or  may 
make  such  order  or  may  render  such  judgment  or  such  decree  as  the  cir¬ 
cuit  or  the  district  court  should  have  made  or  rendered,  or  may  order  a 
new  trial  or  other  proceedings  to  be  had  in  the  proper  court.  Where 
upon  a  hearing  in  equity  in  a  circuit  or  a  district  court  an  injunction  shall 
be  granted  or  continued  by  an  interlocutory  decree  in  a  cause  in  which  an 
appeal  from  a  final  decree  could  be  taken  under  the  provisions  of  this  act 
to  the  circuit  court  of  appeals,  an  appeal  may  be  taken  from  such  inter¬ 
locutory  decree  granting  or  continuing  such  injunction  to  the  circuit  court 
of  appeals  :  Provided ,  That  the  same  is  taken  within  thirty  days  from  the 
entry  of  such  decree.  The  proceedings  in  other  respects  in  the  court  be¬ 
low  shall  not  be  stayed  during  the  pendency  of  such  appeal.  Upon  such 
appeal  the  circuit  court  of  appeals  may  affirm,  modify,  or  reverse  such 
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decree,  and  shall  direct  such  proceedings  to  be  had  in  the  court  below  as 
the  justice  of  the  case  may  require.  In  case  the  decision  or  determination 
of  such  circuit  court  of  appeals  shall  so  modify  or  reverse  such  decree  of 
the  court  below  as  to  cause  the  same  to  become  a  final  decree,  an  appeal 
from  such  direction  of  the  circuit  court  of  appeals  shall  be  allowed  the 
National  Court  of  Appeals,  in  the  cases  and  according  to  the  manner 
hereinafter  provided  for  appeals  from  decrees  in  equity  entered  by  the 
direction  of  the  circuit  court  of  appeals.  The  said  circuit  court  of  appeals 
shall  have  power  to  issue  writs  of  error,  mandamus,  scire  facias,  habeas 
corpus,  and  all  other  writs  which  may  be  necessary  or  proper  to  the  exer¬ 
cise  of  its  jurisdiction  and  agreeable  to  the  principles  and  usages  of  law. 
All  provisions  of  law  now  in  force  prescribing  the  cases  in  which  appeals 
may  be  taken  or  writs  of  error  sued  out  for  review  by  the  Supreme  Court 
of  the  final  judgment  or  decree  of  a  circuit  or  a  district  court  shall,  except 
as  modified  by  this  act,  apply  to  an  appeal  taken  or  a  writ  of  error  sued 
out  under  this  section. 

Sec.  11.  That  the  Supreme  Court  shall,  from  time  to  time  as  may  be 
necessary,  adopt  and  promulgate  rules  to  regulate  the  manner  of  taking 
such  appeal  or  suing  out  such  writ  of  error,  or  of  staying  proceedings  in 
the  inferior  courts,  subject  to  the  provisions  of  the  tenth  section  of  this 
act  as  to  the  time  of  taking  such  appeal  or  suing  out  such  writ  of  error. 
The  circuit  court  of  appeals  may  also  establish  such  rules,  not  inconsistent 
with  law  or  the  rules  established  by  the  Supreme  Court,  as  it  may  deem 
necessary  for  the  regulation  of  the  practice  of  said  court. 

Sec.  12.  That  all  appeals  and  writs  of  error  taken,  allowed,  or  sued  out 
upon  or  from  any  judgments  or  decrees  of  the  circuit  and  district  courts, 
or  judgments,  decrees,  or  decisions  of  the  judges  of  said  courts,  entered 
after  the  first  day  of  September,  eighteen  hundred  and  eighty-  ,  shall 
be  taken,  allowed,  or  sued  out  under  and  according  to  the  provisions  of 
this  act,  and  not  otherwise;  but  all  cases  which  shall  be  pending  in  any 
circuit  court  on  said  day  upon  appeal  or  writ  of  error  shall  be  heard  and 
determined  by  such  circuit  court  in  the  same  manner  as  if  this  act  had 
not  been  passed. 

Sec.  13.  That  a  writ  of  error,  if  allowed  by  a  justice  or  judge  of  the 
proper  circuit  court  of  appeals,  may  be  sued  out  of  that  court  from  the 
final  judgment  of  a  circuit  or  district  court,  in  any  criminal  case  wherein 
the  punishment  exceeds  a  fine  of  one  thousand  dollars,  exclusive  of  costs, 
or  imprisonment  exceeding  one  year,  to  such  circuit  court  of  appeals, 
within  sixty  days  after  the  entry  of  such  judgment,  in  the  manner  herein¬ 
after  provided  ;  but  such  writ  shall  not  operate  as  a  stay  of  proceedings 
except  in  capital  cases,  unless  it  is  so  ordered  by  the  justice  or  judge  who 
shall  allow  the  writ.  The  judgment  upon  such  writ  shall  be  final,  unless 
certified  as  hereinafter  provided  in  the  fifteenth  section  of  this  act,  and 
shall  be  remitted  to  the  circuit  or  the  district  court  appealed  from  to  be 
enforced  according  to  law.  The  party  applying  for  a  writ  of  error  shall, 
upon  notice  to  the  United  States  attorney,  present  a  copy  of  the  settled 
bill  of  exceptions  to  the  justice  or  judge  of  the  said  circuit  court  of  appeals 
to  whom  the  application  is  made,  together  with  a  brief  petition  stating  the 
precise  points  of  the  rulings  complained  of ;  and  if  said  justice  or  judge, 
upon  examination,  finds  reasonable  grounds  to  believe  that  there  was  error 
in  the  ruling  complained  of  affecting  the  verdict,  but  not  otherwise,  he 
shall  allow  the  writ.  The  justice  or  judge  allowing  such  writ  of  error 
shall,  except  in  capital  cases,  at  the  same  time  take  a  bond,  in  an  amount 
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to  be  fixed  by  him,  with  sufficient  sureties,  conditioned  that  the  writ  of 
error  shall  be  prosecuted  to  effect,  and  for  the  payment  of  all  costs  result¬ 
ing  from  the  writ  of  error  in  case  the  judgment  of  the  court  below  shall 
be  affirmed;  and  in  case  such  writ  is  to  operate  as  a  stay  of  imprisonment 
under  the  sentence,  sufficient  bail,  with  proper  conditions,  shall  also  in 
like  manner  be  taken  for  the  appearance  of  the  defendant  asking  the  writ 
at  the  term  of  the  court  to  which  such  writ  shall  be  made  returnable,  and 
that  he  will  not  depart  without  leave  of  the  court ;  and  if  a  stay  of  exe¬ 
cution  for  the  collection  of  a  fine  or  costs,  sufficient  bail,  with  like  proper 
conditions,  to  secure  the  payment  of  the  fine  and  costs  in  case  the  judg¬ 
ment  shall  be  affirmed.  Such  writ  shall  be  returnable  to  the  next  term 
of  the  circuit  court  of  appeals,  and  a  copy  thereof  shall  be  served  on  the 
United  States  attorney  of  the  district.  No  judgment  shall  be  reversed  in 
a  criminal  case  upon  an  immaterial  error  which  could  not  have  properly 
affected  the  verdict  or  judgment,  nor  unless  it  shall  satisfactorily  appear 
to  the  appellate  court,  from  a  consideration  of  the  entire  record,  that  injury 
to  the  prisoner  probably  resulted  from  the  error  complained  of. 

Sec.  14.  That  the  terms  of  the  said  circuit  court  of  appeals  shall  be 
held  in  the  several  judicial  circuits  at  the  following  places:  In  the  first 
circuit,  in  the  city  of  Boston;  in  the  second  circuit,  in  the  city  of  New 
York;  in  the  third  circuit,  in  the  city  of  Philadelphia;  in  the  fourth 
circuit,  in  the  city  of  Richmond  ;  in  the  fifth  circuit,  in  the  city  of  New 
Orleans;  in  the  sixth  circuit,  in  the  city  of  Cincinnati  ;  in  the  seventh 
circuit,  in  the  city  of  Chicago;  in  the  eighth  circuit,  in  the  city  of ,  Saint 
Louis  ;  in  the  ninth  circuit,  in  the  city  of  San  Francisco.  The  first  term 
of  said  court  shall  be  held  at  each  of  said  places  on  the  first  Tuesday  in 
November,  eighteen  hundred  and  eighty-  ,  at  which  time  it  shall, 

by  an  order  to  be  entered  of  record,  fix  the  times  at  which  it  shall  be 
thereafter  held,  which  times  may  be  from  time  to  time  changed  by  the 
court.  Adjourned  terms  may  also  be  held  from  time  to  time,  as  fixed  by 
the  rules  or  by  a  special  order  of  the  court.  At  lehst  one  term  shall  be 
held  in  each  year. 

Sec.  15.  That  the  decisions  of  the  circuit  courts  of  appeals  upon  ques¬ 
tions  of  fact  shall  in  all  cases  be  final  and  conclusive,  except  as  otherwise 
provided  in  this  section,  the  facts  to  be  specially  found  in  appealable  cases 
if  requested  by  either  party;  but  a  review  upon  the  law  may  be  had,  upon 
writ  of  error  or  appeal  to  the  National  Court  of  Appeals,  from  every  final 
judgment  or  decree  of  the  circuit  court  of  appeals,  where  the  matter  in 
controversy  exceeds  the  sum  or  value  of  ten  thousand  dollars,  exclusive  of 
interest  and  costs,  or  where  the  court  shall  certify  that  the  adjudication 
involves  a  legal  question  arising  under  the  Constitution  or  a  treaty  or  law 
of  the  United  States,  or  otherwise,  of  sufficient  importance  to  require  that 
the  final  decision  thereof  should  be  made  by  the  National  Court  of  Ap¬ 
peals  ;  but  in  the  last-mentioned  case  the  circuit  court  of  appeals  shall 
state  the  specific  legal  questions  that  the  adjudication  involves,  and  such 
questions  only  shall  be  certified  to  and  decided  by  the  National  Court  of 
Appeals,  and  its  decision  thereon  shall  be  enforced  in  like  manner  as  is 
now  provided  by  law  in  cases  where  a  question  is  certified  to  the  Supreme 
Court  upon  which  the  judges  of  a  circuit  court  are  divided  in  opinion  ; 
and  in  patent  and  copyright  cases  in  equity  a  review  by  the  National 
Court  of  Appeals  may  be  had,  without  regard  to  the  sum  or  value  in  dispute, 
upon  the  questions  both  of  law  and  fact  affecting  the  validity  or  the  in¬ 
fringement  of  the  patent  or  the  copyright ;  and  appeals  may  also  be  taken 
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to  the  National  Court  of  Appeals  from  all  decisions  of  the  circuit  courts 
of  appeals  in  matters  of  habeas  corpus  upon  questions  upon  which  an  ap¬ 
peal  may  now  be  taken  to  the  Supreme  Court:  Provided ,  that  such  writ 
of  error  or  appeal  shall  be  sued  out  or  taken  within  one  year  after  the 
entry  of  the  judgment  or  decree  sought  to  be  reviewed.  The  National 
Court  of  Appeals  may  affirm,  modify,  or  reverse  the  judgment  or  the  de¬ 
cree  brought  before  it  for  review,  or  may  direct  a  judgment  or  decree  to 
be  rendered  on  such  further  proceedings  to  be  had  as  the  justice  ot  the 
case  may  require.  The  judgment  or  the  decree  shall  be  remitted  to  the 
proper  circuit  court  of  appeals,  to  be  by  it  remitted  to  the  proper  circuit 
or  district  court  to  be  enforced  according  to  law  :  Provided ,  That  if  within 
the  year  after  the  entry  of  the  judgment  or  the  decree  sought  to  be  re¬ 
versed  any  party  shall  die,  the  personal  representative  or  heir,  as  the  case 
may  require,  may  sue  out,  or  be  made  a  party  to,  a  writ  of  error,  or  take 
an  appeal,  or  be  made  a  party  thereto,  without  reviving  the  judgment  or 
decree  in  the  court  in  which  the  same  was  entered.  The  writ  of  error 
shall  be  sued  out  and  the  appeal  taken  in  the  manner  now  provided  by 
law  for  writs  of  error  and  appeals  to  the  Supreme  Court  of  the  United 
States. 

Sec.  16.  That  any  district  or  circuit  judge  who  in  pursuance  of  the 
provisions  of  this  act,  shall  attend  the  court  of  appeals  held  at  any  place 
other  than  where  he  resides  shall,  upon  the  certificate  of  the  clerk  of  the 
court,  be  paid  by  the  marshal  of  the  district  in  which  the  court  shall  be 
held  his  reasonable  expenses  for  travel  and  attendance,  not  to  exceed  ten 
dollars  per  day;  and  such  payment  shall  be  allowed  the  marshal  in  the 
settlement  of  his  accounts  with  the  United  States. 


NATIONAL  COURT  OF  APPEALS. 

Sec.  17.  That  there  shall  be,  and  is  hereby,  established  a  court  to  be 
called  the  “National  Court  of  Appeals,”  which  shall  have  appellate  juris¬ 
diction,  subject  to  the  provisions  of  and  as  provided  in  this  act,  of  cases 
decided  in  any  circuit  court  of  appeals  of  the  United  States,  and  the  same 
appellate  jurisdiction  as  is  now  exercised  by  the  Supreme  Court  in  cases 
decided  in  the  supreme  courts  or  other  highest  courts  of  the  several  Terri¬ 
tories  of  the  United  States,  in  the  supreme  court  of  the  District  of  Colum¬ 
bia,  in  the  Court  of  Claims,  and  over  decisions  on  habeas  corpus,  and  in 
cases  decided  in  the  several  State  courts.  The  Chief  Justice  of  the  United 
States  and  the  associate  justices  of  the  Supreme  Court  shall  be  respect¬ 
ively,  the  Chief  Justice  and  associate  justices  of  said  National  Court  of 
Appeals.  Said  court  shall  sit  in  two  divisions,  designated  as  division  one 
and  division  two.  Division  one  shall  regularly  consist  of  the  Chief  Jus- 
tice  and  any  eight  or  more  associate  justices,  and  division  two  of  any  nine 
or  more  associate  justices;  but  any  seven  shall  constitute  a  quorum  of  a 
division  ;  and  the  Chief  Justice  or  any  associate  justice  may  sit  in  either 
division.  A  session  of  said  court  may  be  held  at  the  same  time  by  each 
of  said  divisions.  The  Chief  Justice  and  associate  justices  shall,  by  order 
of  the  court,  be  allotted  to  the  two  divisions,  so  that  one  of  the  two  allot¬ 
ted  to  each  circuit  shall  ordinarily  sit  in  each  division  ;  but  when,  in  the 
opinion  of  the  Chief  Justice,  for  any  reason,  it  shall  be  deemed  advisable, 
he  may  assign  any  one  or  more  of  said  justices  to  sit  in  either  division. 
But  a  session  held  at  any  time  by  the  Chief  Justice  and  any  six  or  more 
associate  justices,  or  by  any  seven  or  more  associate  justices,  shall  be  a 
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lawful  session  of  said  court.  The  Chief  Justice  when  present  in  any  di¬ 
vision  shall  preside,  and  in  his  absence  the  senior  associate  justice  in  ser¬ 
vice  present  shall  preside,  and  shall  be  known  as  and  styled  the  presiding 
justice.  In  the  absence  of  a  quorum  in  any  division,  the  justices  present 
may  adjourn  from  day  to  day  until  a  quorum  is  present.  Except  as  other¬ 
wise  provided  by  this  act,  any  judgment,  decree,  or  order  of  the  court  en¬ 
tered  by  the  direction  of  either  division  shall  be  final  and  conclusive  upon 
the  rights  of  the  parties. 

Sec.  18.  That  said  National  Court  of  Appeals  shall  be  a  court  of  record. 
The  form  and  device  of  its  seal  shall  be  prescribed  by  the  Supreme  Court. 

Sec.  19.  That  the  clerk,  marshal,  and  the  reporter  of  the  decisions  of 
the  Supreme  Court  shall,  respectively,  be  ex-officio  clerk,  marshal,  and 
reporter  of  the  National  Court  of  Appeals,  and  shall  have  like  powers 
and  perform  like  duties  in  said  court  as  those  devolved  upon  said  officers, 
respectively,  as  clerk,  marshal,  and  reporter  of  the  Supreme  Court.  And 
the  clerk  and  marshal  shall  appoint  a  sufficient  number  of  deputies  to  satis¬ 
factorily  perform  all  such  duties  in  said  court. 

Sec.  20.  That  the  sessions  of  said  National  Court  of  Appeals  shall  be 
held  at  the  seat  of  Government.  There  shall  be  one  term  in  each  year,  to 
commence  on  the  second  Monday  of  October  of  each  year.  But  sessions 
of  said  court  by  either  one  or  both  divisions  thereof  may  be  held  at  any 
time  when  a  quorum  is  present,  without  regard  to  the  terms  of  said  court; 
and  such  sessions  shall  be  deemed  to  be  of  the  term  which  commenced  on 
the  next  preceding  second  Monday  of  October ;  and  said  court  shall  be 
deemed  to  be  always  open  for  the  purpose  of  filing  and  entering  orders, 
judgments,  and  decrees  in  matters  before  duly  submitted,  having  the  con¬ 
currence,  in  writing,  of  a  quorum  of  a  division  of  said  justices,  to  be  filed 
writh  the  clerk;  and  the  justices  attending  any  session  less  than  a  quorum 
may  make  all  necessary  orders  touching  any  suit,  proceeding,  or  process 
depending  in  or  returned  or  assigned  to  that  division,  preparatory  to  the 
hearing,  trial,  or  decision  thereof. 

Sec.  21.  That  appeals  taken  and  writs  of  error  sued  out  from  a  decree, 
judgment,  or  decision  of  the  Supreme  Court  of  any  Territory  or  of  the 
District  of  Columbia,  or  of  the  Court  of  Claims,  or  of  any  State  court,  or 
of  any  other  court  or  judge  from  which  a  writ  of  error  or  appeal  is  given 
by  this  act  to  the  National  Court  of  Appeals,  entered  after  the  said 
day  of  ,  eighteen  hundred  and  eighty- 

shall  be  taken  and  sued  out  as  provided  by  this  act,  and  shall  lie  to  the 
National  Court  of  Appeals,  which  court  shall  have  jurisdiction  thereof. 

Sec.  22.  That  the  cases  brought  into  said  National  Court  of  Appeals, 
on  writ  of  error,  appeal,  or  otherwise,  shall  be  assigned  in  equal  numbers 
to  the  two  divisions  by  the  clerk  of  said  court,  the  said  cases  being 
assigned  alternately  to  said  divisions,  according  to  the  dates  at  which 
they  become  ready  for  hearing  in  said  court:  Provided ,  That  for  any 
cause  satisfactory  to  him  the  Chief  Justice  of  the  United  States  may  at 
any  time,  at  his  discretion,  transfer  any  case  or  cases  so  assigned  by  the 
clerk  from  one  division  to  the  other. 

Sec.  23.  That  the  said  National  Court  of  Appeals  shall  have  power  to 
issue  writs  of  error,  mandamus,  scire  facias,  habeas  corpus,  and  all  other 
writs  which  may  be  necessary  or  proper  to  the  exercise  of  its  jurisdiction, 
and  agreeable  to  the  principles  and  usages  of  law.  All  provisions  of  law 
now  in  force  prescribing  the  cases  and  the  modes  in  which  appeals  may  be 
taken  or  writs  of  error  sued  out  for  the  review  by  the  Supreme  Court  of 
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the  final  judgment  or  decree  of  a  circuit,  or  a  district,  State,  or  other 
court  shall,  except  as  modified  and  limited  by  this  act,  apply  to  an  appeal 
taken  or  a  writ  of  error  sued  out  under  this  section. 

SUPREME  COURT. 

Sec.  24.  That  after  the  first  day  of  ,  eighteen  hundred  and 

eighty-  ,  the  Supreme  Court  of  the  United  States  shall  consist 

of  a  Chief  Justice  of  the  United  States  and  seventeen  associate  justices, 
the  additional  justices  to  be  appointed  as  now  provided  by  law,  any  thir¬ 
teen  of  whom  shall  constitute  a  quorum. 

Sec.  25.  That  the  Chief  Justice  and  associate  justices  of  the  Supreme 
Court  shall  be  allotted  among  the  circuits,  two  being  allotted  to  each 
circuit  bv  an  order  of  the  court ;  and  a  new  allotment  shall  be  made 
whenever  it  becomes  necessary  or  convenient,  by  reason  of  the  alteration 
of  any  circuit,  or  of  the  new  appointment  of  a  Chief  Justice  or  associate 
justice,  or  for  any  other  reason  satisfactory  to  the  court.  If  a  new  allot¬ 
ment  becomes  necessary  at  any  other  time  than  during  a  term,  it  shall  be 
made  by  the  Chief  Justice,  and  shall  be  binding  until  the  next  term,  and 
until  a  new  allotment  by  the  court. 

Sec.  26.  That  the  Supreme  Court  shall  have  the  same  original  juris¬ 
diction  as  is  now  provided  by  law.  It  shall  also  have  appellate  jurisdic¬ 
tion  as  herein  provided,  and  not  otherwise  : — 

First.  Over  all  cases  brought  into  the  National  Court  of  Appeals  in 
any  mode  provided  by  law,  wherein  the  value  of  the  property  or  the 
amount  in  controversy,  exclusive  of  interest  and  costs,  exceeds  one  hun¬ 
dred  thousand  dollars,  and  either  party,  before  the  hearing,  in  due  time 
and  form  to  be  prescribed  by  a  rule  of  court,  applies  to  have  such  case 
transferred  to  the  Supreme  Court  for  hearing  and  decision. 

Second.  In  all  cases  in  which  the  justices  hearing  or  trying  the  case  in 
either  division  of  the  National  Court  of  Appeals  cannot  come  to  a  unani¬ 
mous  decision  thereof,  or  wherein  the  justices  are  in  doubt  as  to  what 
decision  shall  be  rendered,  and  on  that  ground  refer  it  to  the  Supreme 
Court  for  determination. 

Third.  In  all  cases  presenting  a  question  which  has  been  before  decided 
by  either  branch  of  the  National  Court  of  Appeals  or  by  the  Supreme 
Court,  and  a  majority  of  the  justices  sitting  in  the  division  at  the  hearing 
of  the  case  are  of  opinion  that  the  former  decision  of  the  point  should  be 
overruled  or  reconsidered. 

Fourth.  In  all  cases  wherein  the  Supreme  Court  shall  deem  the  ques¬ 
tions  arising  therein  to  be  of  sufficient  importance  to  require  an  adjudica¬ 
tion  by  the  Supreme  Court,  whether  such  questions  arise  under  the  Con¬ 
stitution  or  any  law  or  treaty  of  the  United  States,  or  otherwise. 

In  all  cases  the  transfer  shall  be  made  to  the  Supreme  Court  before  a 
decision,  in  such  manner  and  at  such  time  as  may  be  prescribed  by  rule. 
In  the  fourth  class  of  cases  mentioned  in  this  section  the  order  for  transfer 
may  be  made  by  the  Supreme  Court  upon  its  own  motion,  on  suggestion 
from  any  member  of  either  division  of  the  National  Court  of  Appeals,  or 
upon  application  of  either  party,  suggesting  the  points  in  such  manner  as 
may  be  prescribed  by  rule.  In  cases  provided  for  in  the  second,  third, 
and  fourth  divisions  of  this  section  the  court  making  the  order  may,  in 
its  discretion,  refer  one  or  more  questions  in  the  case  to  be  stated  bj  the 
court,  or  transfer  the  whole  case  to  the  Supreme  Court  for  decision. 
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Sec.  27.  That  in  all  cases  over  which  the  Supreme  Court  shall  acquire 
jurisdiction  over  the  whole  case,  as  herein  provided,  the  record  in  the 
case  shall  be  transferred  from  the  National  Court  of  Appeals  to  the 
Supreme  Court,  and  in  other  cases  the  statement  of  the  points  referred 
for  decision,  and  of  such  facts  appearing  in  the  record  as  may  be  neces¬ 
sary  to  understand  them,  shall  be  sent  to  the  Supreme  Court;  and  there¬ 
upon  the  Supreme  Court  shall  receive,  hear,  and  determine  such  case  or 
questions,  and  may  affirm,  reverse,  or  modify  the  judgment,  decree,  or 
order,  and  remand  the  case  or  certify  the  decision  to  the  National  Court 
of  Appeals,  or  to  the  court  from  which  it  was  originally  removed,  with 
such  directions  as  the  circumstances  and  justice  may  require. 

Sec.  28.  That  the  Supreme  Court  shall  have  supervisory  authority 
over  the  practice  and  modes  and  forms  of  procedure  of  the  National 
Court  of  Appeals,  and  shall  prescribe  rules  for  the  government  of  feaid 
court,  for  the  regulation  of  the  practice  and  proceedings  therein,  and  for 
the  transfer  of  cases  and  questions  for  decision  to  the  Supreme  Court,  as 
prescribed  by  this  act. 

Sec.  29.  That  the  Supreme  Court  shall  have  power  to  issue  any  and 
all  writs  now  authorized  by  law  necessary  and  proper  to  the  full  and  com¬ 
plete  exercise  of  its  jurisdiction. 

Sec.  30.  That  all  acts  and  parts  of  acts  so  far  as  they  are  inconsistent 
or  in  any  wise  in  conflict  with  any  provision  of  this  act  are  hereby 
repealed. 

Sec.  31.  That  this  act  shall  take  effect  on  its  passage  for  the  purpose 
of  appointing  the  justices  and  judges  herein  provided  for,  and  for  other 
purposes  on  the  day  of  ,  eighteen  hundred  and 

eighty- 


H.  R.  2013.  Introduced  January  7,  1884,  by  Mr.  Wilson,  of  Iowa,  read 
twice,  referred  to  the  Committee  on  the  Judiciary,  and  ordered  to  be  printed. 

A  BILL 

To  amend  section  six  hundred  and  twenty-nine  of  the  Revised  Statutes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled ,  That  section  six  hundred  and 
twenty-nine  of  the  Revised  Statutes  is  hereby  amended  so  as  to  read 
“two  thousand  dollars”  instead  of  “five  hundred  dollars,”  where  it  i,ffe3ts 
the  jurisdiction  of  the  circuit  courts. 


H.  R.  3529.  Introduced  January  15,  1884,  by  Mr.  Bayne,  of  Pennsylva¬ 
nia,  read  twice,  referred  to  the  Committee  on  the  Judiciary,  and  ordered  to 
be  printed. 

A  BILL 

To  increase  the  salaries  of  the  district  and  circuit  judges  of  the  United 

States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  Uni¬ 
ted  States  of  America  in  Congress  assembled ,  That  from  and  alter  the 
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passage  of  this  act  each  of  the  district  judges  of  the  United  States  courts 
shall  be  entitled  to  receive  a  yearly  salary  of  six  thousand  dollars,  payable 
quarterly  from  the  Treasury ;  and  each  of  the  judges  of  the  circuit  courts 
of  the  United  States  shall  be  entitled  to  receive  a  salary  of  seven  thousand 
dollars,  payable  in  like  manner. 

Sec.  2.  That  all  laws  and  parts  ot  laws  inconsistent  herewith  be,  and 
are  hereby,  repealed. 


H.  R.  5090.  Introduced  February  18,  1884,  by  Mr.  Dorshkimer,  of  New 
York,  read  twice,  referred  to  the  Committee  on  the  Judiciary,  and  ordered 
to  be  printed.  See  Mitchell  Senate  Bill  No.  1  (Philadelphia  Bill  No.  1),  p.  11. 

H.  R.  5089.  Introduced  February  18,  1884,  by  Mr.  Dorsheimer,  of  New 
York,  read  twice,  referred  to  the  Committee  on  the  Judiciary,  and  ordered 
to  be  printed.  See  Mitchell  Senate  Bill  No.  2  (Philadelphia  Bill  No.  2),  p.  17. 

H.  R.  5589.  Introduced  March  3,  1884,  by  Mr.  O’Neill,  of  Pennsylvania, 
read  twice,  referred  to  the  Committee  on  the  Judiciary,  and  ordered  to  be 
printed.  See  Bayard  Senate  Bill  (Philadelphia  Bill  No.  3)  p.  18. 
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